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"/n  the  future  growth  of  the  nation,  as  heretofore,  it  is  not 
impossible  that  Congress  may  see  fit  to  annex  territories  whose 
jurisprudence  is  that  of  the  civil  laio.  One  of  the  considerations 
moving  to  such  annexation  might  he  the  very  fact  that  the  territory 
so  annexed  should  enter  the  Union  with  its  traditions,  laws  and 
systems  of  administration  unchanged.  It  would  he  a  narrow  con- 
struction of  the  Constitution  to  require  them  to  abandon  these,  or 
to  substitute  for  a  system,  which  represented  the  growth  of  genera- 
tions of  inhabitants,  a  jurisprudence  with  which  they  had  had  no 
precious  acquaintance  or  sympathy.''^ 

(H olden  v.  Hardy,  169   U.  8.  at  p.  389 j 
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Foreword 


The  publication  of  the  Translations  of  the  Commentaries  of 
Matienzo  (1597),  Azevedo  (1597)  and  Gutierrez  (1606),  celebrated 
Spanish  Jurists,  on  Book  V,  Title  IX  of  the  Nueva  Recopilacion  (1567), 
which  treats  of  Bienes  gananciales  (Community  Property)  will,  we 
trust,  give  the  strident  a  clearer  idea  of  the  interpretation  of  those  laws 
than  by  reading  detached  portions  with  indifferent  translations  found 
in  the  case  law  upon  which  heretofore  they  have  had  to  rely. 

Spain  was  among  the  first  of  the  European  nations  that  reduced 
her  laws  into  codes,  and  carried  that  mode  of  legislation  farther  than 
any  other  people;  she  early  felt  the  necessity  of  having  a  jurisprudence 
which  would  supply  the  defects  and  soften  the  asperities  of  her  statutes. 
The  opinions  of  her  jurisconsults  seem  to  have  attained  an  authority 
which  in  the  history  of  jurisprudence  has  not  been  surpassed  by  any 
other  country. 

The  following  is  a  list  of  the  Spanish  codes. 


Year 

Title 

Books              Titles 

Vols. 

Laws 

693 

Fuero   Juzgo    

-  12 

55                 1 

559 

992 

Fuero  Viejo 

-     5 

33                1 

229 

1255 

Fuero   Real   

-    4 

72                 2 

549 

1263 

Las  Siete  Partidas 

_     7               182                 h 

2479 

1310 

Leyes  de  Estilo 

1 

252 

1348 

Ordenamiento   de  Alcald 

32                1 

125 

U90 

Ordenamiento   Real   

_     8              115                2 

1133 

1502 

Leyes  de  Toro 

1567 

Nueva  Recopilacidn 

.9               214                 2 

3391 

1680 

Recopilacion   de  Indias 

_     9               218                 3 

6447 

1745 

Autos  Acordades 

_     5               110                 2 

1134 

1805 

Novisima   Recopilacidn    

_  12               330                 4 

4036 

The  laws  with  respect  to  Bienes 

gananciales 

'  (Community 

Prop- 

erty) 

are  found  in  the  following  Codes 

Nueva 

Novisima 

Fuero  Real 

Recopilacion, 

Recopilacion, 

A.  D.  1255          Leyes  de  Toro 

A.  D.  1557 

Book  X,  Tit.  It, 

Book  III,  Tit.  S         A.  D.  1505            Book  V,  Title  9 

A.  D.  1805 

1     ....     —     ..     . 

2     . 

.      .        1 

2 

— 

3     . 

2 

3 

— 

4    . 

S 

— 

— 

1    . 

4 

— 

— 

5     . 

5 

— 

u 

6     . 

6 

— 

15 

—     . 

7 

— 

16 

7     . 

8 

— 

53 

8     . 

— 

60 

9     . 

9 

— 

77 

10     . 

10 

— 

78 

11     . 

11 

— 

— 

—     . 

12 

— 

— 

—     . 

13 
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8  Community  Property  Laws 

These  are  not  all  of  the  laws  relating  to  Community  Property 
which  are  to  he  found  in  the  Spanish  Codes.  We  may  note  that  Law 
14,  Book  3,  Title  XX  of  the  Fuero  Real  (1255)  treating  of  debts 
contracted  by  either  consort  before  and  after  marriage,  is  carried  for- 
ward as  Law  207  of  Estilo,  and  promulgated  in  1310,  reading: 

'^Todo  deudo  que  marido,  e  muger  ficieron  en  uno, 
paguenlo,  otrosi,  en  uno;  e  si  antes  que  fuesen  ayuntados  por 
casamiento  algunos  dellos  ficiere  deudo,  paguelo  aquel  que  la 
fizo,  y  el  otro  no  sea  tenudo  de  pagarlo  de  sus  bienes.^' 

Translation: 

All  debts  contracted  by  husband  and  wife,  being  com- 
mon, moreover  let  them  pay  as  one;  and  if  before  union  in 
marriage  either  of  them  contracted  a  debt,  let  that  one  pay  it 
and  the  other  shall  not  be  held  to  pay  it  from  his  estate. 

As  to  debts  contracted  by  the  husband  after  marriage,  see 
Novisima  Becopilacion,  Law  II,  Book  X,  Title  XL 

Moreover,  all  of  the  laws  of  the  Becopilacion  referred  to  and 
commented  on  herein,  were  carried  forward  into  Book  X,  Title  IV 
of  the  Novisima  Becopilacion  (1805)  under  the  title  BE  LOS  BIENES 
GANANCIALES  6  ADQUIBIDOS  EN  EL  MATBIMONIO. 

These  laws  were  in  force  in  Mexico  when  that  country  ceded  Cali- 
fornia to  the  United  States.  Thus  it  continued  to  be  the  law  in 
California. 

"The  Spanish-Mexican  law  was  of  course  the  law  in  force 
in  California  at  the  time  of  its  cession  by  Mexico  to  the 
United  States  and  it  was  the  design  of  the  Constitution  of 
1849  to  preserve,  so  far  as  might  be,  to  the  wives  of  the 
inhabitants  of  the  new  state  (most  of  whom  were  at  that  time 
former  citizens  of  Spain  or  Mexico),  the  rights  to  the  com- 
munity property  which  they  had  enjoyed  under  Mexican 
rule". 

Estate  of  Mofjitt,  153  Cat.  359; 

See  also:  Hart  vs.  Burnett,  15  Cal.  569. 

The  original  texts  of  these  Commentaries,  which  were  published 
in  Latin,  were  translated  under  the  direction  and  supervision  of  Bobert 
Warden  Lee,  Professor  of  Boman-Dutch  Law,  All  Souls,  Oxford,  in 
1928  and  1929. 

This  is  the  first  time  that  authoritative  translations  of  Com- 
mentaries by  Spanish  Commentators  dealing  exclusively  with  the 
Spanish-Mexican  statutory  laws  on  Bienes  gananciales  (Community 
Property)  have  been  available  to  the  student  of  Spanish  Jurisprudence. 
Had  these  translations  been  available  in  time,  the  discussion  of  the 
wife's  interest  in  Community  Property — a  subject  which  ''has  fed  the 
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flames  of  juridicial  controversy  for  many  years''  in  California — would 
have  been  set  at  rest  forever. 

''The  confusion  in  the  decisions  of  the  California  courts  with 
respect  to  the  wife's  interest  in  community  property,  has  undoubtedly 
arisen  from  the  fact  that  the  courts  have  been  attempting,  in  their 
opinions,  to  apply  the  terminology  of  the  common  law  to  community 
property  which  embodies  a  legal  concept  wholly  foreign  to  the  common 
law  and  to  which  the  terminology  of  the  common  law  cannot  be  applied 
with  accuracy  and  precision." — Atty.  Gen.  Stone  34.  O.A.G.  395. 

''The  Bench  and  Bar  in  California  generally  have  not  been 
familiar  with  the  Spanish  and  Mexican  laws  with  respect  to  com- 
munity property.  It  has  been  exceedingly  difficult  to  procure  copies  of 
Mexican  Statutes  and  sometimes  impossible  to  procure  the  works  of 
the  most  distinguished  Commentators  on  the  Spanish  Civil  Code.  And 
even  when  procured,  it  was  equally  difficult  to  obtain  correct  trans- 
lations of  such  laws  and  of  the  works  of  such  law  writers.  Add  to 
this  the  fact  that  nearly  all  the  Mexican  orders,  laws,  decrees,  etc., 
respecting  California  are  still  in  manuscript,  scattered  through  immense 
masses  of  unar ranged  archives,  almost  inaccessible,  and  known,  even 
imperfectly,  to  scarcely  half  a  dozen  persons,  and  will  it  appear 
surprising  that  errors  have  been  committed  by  our  judiciary?  Must  we 
persevere  in  these  errors,  no  matter  how  great,  or  how  much  opposed 
to  justice  they  may  be,  even  after  new  lights,  new  authorities,  and 
new  laws  are  brought  to  our  notice,  proving  these  mistakes  beyond  a 
doubt?  We  cannot  believe  that  any  court  would  sustain  such  a  doctrine 
respecting  its  decisions."  (Baldwin,  J.,  in  which  Field,  C.  J.,  con- 
curred, in  Hart  vs.  Burnett,  15  Cal.  611.) 

The  foregoing  comment  is  as  true  today  as  it  was  in  1860. 

The  publication  of  these  translations  is  made  possible  only  through 
the  co-operation  of  Miss  Mabel  R.  Gillis,  State  Librarian,  Mr.  John  B. 
Richards,  Director  of  Finance  of  the  State  of  California,  and  The  State 
Bar  of  California. 

Suisun,  California 

February  15,  1940  Lloyd  M.  Robbins 
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O  Pv  quanropor  parte  <?e  vo$  el  Licenclado  Bernardo  Maticn^o  atogado  en 
eft.i  nucftra  Cortc.nosfucfccha  rela<ion,quc o$ auiamos dado  liccncia  y priuilc- 
ixiopara  imptimifi  vnlibroqucauiacoropucftoclLiceciadoIuan  dc  Matienzo 
JucUropadre/obrclaslcyesdcl  libro  quinto  dc  la  Rccopilacicu,  por  dicz  anos 
qceauiancomcniadoacorrcrdcfdcvcyntcyochodc  Hcbrero  dci  ano  pafTado 
dc  mil  y  quinicntos  y  fctcnta y  nucucy  fe  auia  prorogado  pot  fcis  a  nos,  mas  que 
^  todo>  dicz  y  fcis  fc  cumplian  cii  veintc  y  echo  dclnics  dc  Hcbrero  dcftc  prcfciitc:. 

anodiiouciuj/finco.ynofcauiahcchomasdcvnaimprcfsion.yauiamudiafaltadcldichoiibr  j 
>  para  que  rc!uzi(rc,nos  pcdiftcsy  foplicaftcs  mandaffcmosprorogar  cl  dichoptiuilcgiopor  die  ;: 
anos  mas ,  o  como  la  nucftra  mcrced fuciTc.  Lo  qual  viftopor  los  del  nueft.ro  Confejo,fuc  accrda  do 
que  dcuinnos mandar  dar  efta  uueftra  ccdula para  voscn la dlcharazon,  c  nos  tuuimoslo  por  bi en: 
por  la  qual  vo$  prorogamos  el  priuikgio  que  os  diraos  para  podcr  imptiniir  el  dicho  libro  que  d  .•  fu- 
forcliazcincncionporotrosquatroanosniasquecorranyfcqucntendcfdecldiade  la  data  dcfta 
mieftra  ccdula  en  adclanfe,  y  oj  damos  liccncia  y  facultad  para  que  vos  o  la  pcrfojia  que  vucf.ro  po- 
dcr ouicrc  ,  y  no  otra  algunapodais  hazcr  imprimir  y  vender  en  cftos  nucftros  Ke/nos  dc  Caf- 
tilla,cl  diclio  libro  por  cldiciio  ticn3po  ,  fopcn*quclaperfona,opcrfonasquelin  ten;,r  vucOro 
podcr  lo  iitipricrc/j  vcndicrc,o!iizIcic  imprimir,  ovendcr,picrda la  iMiprclsion  que  hjiiicrc^  fon 
los  moKKs  Y  apart  jos  dcllo,  ymasincurra  cnpcnadcciiicucnta  inii  riaraucciiscad,-,  vez  qac  lo 
Contrario  hir icre:  Ja  qual  dicha  pena  icA  la tcrcia  parte  paraia  pcrfona  que  lo acufarc,y  Ja  otra'tcrcia 
parte  para  la  nucUracamara  y  (ilco,y  la  otra  lerda  partcpara  ei  jucz  qoc  lo fentenciavc.  Con  taofo, 
que  toiias  lai  vczcs  que  ouicrcdesdc  hazcr  imprimir  el  diclio  libro  durante  cl  ticmpoHc  los  di- 
«|-.osqu.'«trOafios,lctr?yga*isalnucllroconrcjo)untanictccon  el  original  que  en  el  fuc  vifl:o,quc  va 
rubric.ida  cadaplaar,  y  firnudaalfin  dcldcluan  Gailo  dc  Andradanucflrocfcriuanodc  camaradc 
Io$q  rclidcn  en  ^Inucrtroconfc;o,paraque  fcvca  fila  dicliaimprefsionefta  conformca  cljOtrjieais 
fcccnpuMicafjrm.1  dc  como  per  corrctor  nombrado  pornucftromandado  fc  vioy  corrigioladiclja 
imprcf.ionporcl  ditho  originally  Icimprimioconformc  a  cl,y  qucdanimprcfl'as  las  crratas  por  cl 
apuntj  Jas  para  rada  vn  i.btodc  los  que  alsi  fucTcO  imprcflbs,para  que  fc  taflc  el  prccio  que  por  cdda 
Volumen  ouicrcdcs  dc  aucry  niandainos  al  IroprefTor  que  anfi  imprimicre  cl  dicbolibro  no  imprima 
clptlnupionicl  primer  pliegodcljui  cntrcgucmas  dc  vn  folo  iibro  con  cl  original  al  autor  y  perfo- 
na  a  cuyacofh  \o  imprim!crc,ni  a  orro  alguno  para  cfcto  dc  la  dicha  corrccio  y  talTa^hafta  que  antes 
yprimero  el  dicho  libro  cftccorrcgidoy  talTadopor  losdelnucllro  Confc;o,y  edando  hccho  y  no 
ceotramanera  pueda  imprimir  cl  dicho  principioy  prim  erp!icgo,yfuccfsiuamcntc  pongacHanuef 
tracedula  y  priuilcgio,  y  laaprouacion,ta{ra..y  crratas,lo  p<*:ia  dccacr  c  incurrir  en  iaspcnas  conte- 
nidas  en  las  Icycs  y  pragmatic.is  ddbsnucilros  reynos.  Y  mandamos  a  los  del  nut  ftru  Confejo^y  a 
otros  qualefquicr  j uczcs  y  jufticicias,  guardcn  y  cumpUn  cfta  uucft ra  cedula,y  lo  en  ella  conteindo. 
Fecha  caMadrid  a  dczifcys  di.is  d^l  mes  dc  Fcbrcro>  dc  mil  y  quinicntos  y  noucntJ./  cinco  aiios. 

Y  O     E  L    R  E  Y. 

Por  mandado  del  Rcy  nueftrofcnor,  luan  Vazcjucz. ' 

Yo  luan  GjIIo dc  A ndrada  cfcriuano  dc  camara  dc  fu  Magcftad  doy  fee ,  que 
auicndofc  viftopor  los  fcnorcs  del  conrcjo,vn  libro  inciculado  la  glofla  del  li- 
bro quinto  de  lanucuarccopilacion  jqucconfu  liccncia  fuc  imprcfio  por  cl 
Liccnciado  Maticn(;:o,fos  dichos  fcnorcs  cafTaron  cada  plicgo  del  a  rrcs  mara- 
ucdis  y  mc<dio,y  a  eftc  prccio  y  no  mas  Ic  dicron  licccia  y  facultad,  que  pucda  vc 
dcr  cl  dicho  liliro  cor»  quccfla  calTa  fc  ponga  nlprincinio  dcl,y  paro  que  dc  cllo 
conilcdicilafcc,qcsfcchacnMadrida.z5.  diasdcimcsdcScticmbrcdc.1580 
inos. 

luan  Gallo 

dc  Andrada. 
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De  teftam.comKTarijsA  execu.eorum  Ij.        61 


cap.S-^.ii.num  A*  quorum  fcnicncia  vera  eft, tamct- 
fi  vir  illc  crudiiifsimus  tcxtum  in.d.l.palam.f)'*  dc  ric* 
nu^.in  contrariam  appcndcrit  fcntcntiam,  in  iHis  vcr 
bii,  {Qjjc  cum  vn J  5c  a^tcro  Ic  pccunia  acccpta  com- 
mifruii,  lion  vidctur  pa!ara  qujcftumfui  corporis  ta- 
ccre)qui!>us  facis  coiiftarcaflwiit,  iion  clTe  vera  Abb. 
8z  fcq  jacium  Icnccntiam  ,  qoandoquidcin  iiJa  verba 
cum  viio  <5c  aiccro.duosligniUcat.vtLaart'Jitij  Vallc 
tclliinunio  lib.3.clcgantiormTi.c.^p.j9.probat,(Sc  Au*. 
guftininb  }.dcCiuit.Dei.c.iX.&  alioruraautliorum 
quojrcfcrteotacito  Pct.a  Plaza  in  cpit.  delittorum, 
c.34.nu.J{.Scdiuiiicio  mca  toe.  i!Ic  nop  obsft  Icnteo 
ti,e  Panor.quandoquidem  dceaincrctriceloquatar. 
qaa:palamjpaf$un<3c  hnc  delefVu.quzftus  caala  cm 
nibus  fc  coniinifcct:  quarenimirum  fi  cam  qua?  duo* 
bus  tantum  qu^eftus  caufa  fe  ccmmifcuit.noncopra- 
hcndacQuo  fitvt  mcrerrix  cfTcnon  definacqu.ir  p  j- 
blicc  duos  f  ecunia  accepta  cariiaiiter  cognouit,  qaa- 
uispalam  non  dicatur  faccrc  ,  vr  in.  I.  ftu;jrum.h".de 
ritunupti. cuius  verba  runt(Sruprumintclligiturctia 
in  his  inulicribus  efTc.qux  turpitcr  viucret.vulgoquc 
qusila  taccrcnc,ctiam  li  non  pa!a)quare  Pauor.&  fc 
quacijtn  I'entcntia  non  eft  fpcrncnda  quidquidPctr. 
a  Pla^a  dixcritin.d.cap.34.nu.U.t  Vcrumcnimvcro 
ItK  noQrapiocedit  nu  tantum  in  ca  quae  raereriix  eft, 
fcdinca  quarvrJus  tantii  viricft  cocublna,fi  publico 
euadmiiTeric.vi  inpriac.  gloflic  huius  probaui,&  eX 
verbis  cius  dcduxi.  Hzc  tamen  intclligas  in  focmira 
qux  nupta  non  cft,aam  fi  nopta  furrit,ctiam  fi  fit  iin 
pudica  &^cretrix ,  ad  carccres  daci  nori  poterit  pro 
pecuuiariodebito  cxciuili  caufaproccdcntc,exfcntc 
tia  loan.  Andrei  in  addi.ad  Spetu.ti.dc  iniurijs.in  ra 
bri.qucfequitur  AIex.in.l.pletique.nu*i2.6c  ibi  laf. 
nu.jj.ff.de  in  iosvocan.Barba.couf.i7.col.i.li.i-Iaf. 
in.l.ado^e|ias.nii.9.flF.  dc iurc  iuran.Marfil.in.rcp. 
I.vnicae.'C.deraptuvirgi.nani.jo.Ioao.Lup.in.c.per 
Tcftras.j.notab./.zi.nu.zi.dcdona.int.vir.&vx.An- 


to.Capicius  dccif.NcapoI.  44.Dcc.in.!.».nu.78.ff. 
dereg.iur.Couariu.inepito  dcfpcxilal.^.par.cu^.j*^. 
li.nura.6.Roin.in.l.fivcro./.de  viro.i.fallcn  ff.folu. 
raatri.pcrtcxt.qucmdii-ttnotabilcmin.I.fi  vx'-r.Jidi 
ui.ff.ad.l. lul.de  adiiit.Lud. Gomez. in.  ^.raulicres  de 
iudi.llb.5.nura  <y.  Cifont.in:l.£i.i'aun  prcpc  rinem 
&  ibi  Ioan.Lup,nu.8.&  Did.Caftcl.iii  gloQ.l.in  fi; 
^  Gomez  Arids.nuni.:}.  <Sc.24.  &  Ant.vJomez.  ntt. 
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BOOK  5     TITLE  9 

De  las  ganancias  entre  marido  y  muger 

LAW  I. 

Que  los  hienes  que  dexaren  o  tuuieren  marido  y  muger  se  presumen 
ser  comunes,  salvo  los  que  cada  una  dellos  prouare  ser  suyos. 

Como  quier  que  el  derecho  diga,  que  todas  las  cosas  que  han  marido 
y  muger,  que  todas  se  presumen  ser  del  marido,  a  hasta  que  la  muger 
muestre  que  son  suyas:  pero  la  costumhre  guardada  es  en  contrario,  que 
los  hienes  que  han  marido  y  muger,  q  son  de  amhos  por  medio^,  salvo 
los  que  prouare  cada  uno  que  son  suyos  apart adamenteJ^  Y  assi  man- 
damos  que  se  guarde  por  ley. 

Law  203  Styli.     King  Philip  II     1566  A.D. 

Let  the  property  which  husband  and  wife  have  be  presumed  common,  its 
respective  ownership  not  being  proved. 

Albeit  that  the  law  may  say,  that  all  things  which  husband  and  wife  have 
are  all  presumed  to  belong  to  the  husband,  until  the  wife  shows  that  they  belong  to 
her ;  nevertheless,  the  custom  observed  is  on  the  contrary,  that  the  property  which 
husband  and  wife  have  belong  to  both  by  halves,  except  that  which  each  one  may 
prove  to  be  his  separately;  and  so  we  order  that  it  be  observed  as  a  law.  (R. 
Law  1,   tit.  9,   lib.   5.) 

GLOSS  I. 

1.  Property  acquired   by  a  wife  during    marriage   is   at  common   law   presumed 
to   have   been   acquired   from  the   husband's   property. 

Property  acquired  by  a  prelate  or  a  king  is  presumed  to  have  been  acquired 
by  reason  of  his  office. 

Property  acquired   by  a  concubine  is  presumed  to   have   been   acquired  from 
her  lover's  property. 

2.  Property   acquired    even    by    an   adulterous   wife    is    presumed    to    have    been 
acquired  from   her  husband's   property. 

3.  Property  acquired    by   a  wife    is   presumed  to    have   been   acquired   from   the 
husband's  property  even  if  she  alleges  that  it  was  acquired  after  dissolution 

of   marriage. 

4.  When    is   property  acquired   by  a  wife   not   presumed   to   have   been   acquired 
from  the  husband's  property? 

a.  Se  presumen  ser  del  marido.  Note  that  at  common  law  prop- 
erty acquired  by  a  wife  during  marriage  is  presumed  to  have  been 
acquired  from  the  husband's  property,  in  order  to  avoid  all  evil  sus- 
picion as  to  the  acquisition;  see  Dig.  24.1.51,  Cod.  5.16.6,  and  law  2  tit. 
14  de  prohationihus  et  presumptionihus  par.  3  at  the  words:  "Porque 
sospecharan  que  toda  la  cosa  que  "hallassen  en  poder  de  la  muger,  que 
era  de  los  hienes  del  '^marido,  hasta  que  ella  mostrasse  lo  contrario.'' 
This  agrees  with  the  authorities  cited  by  Joannes  Lupi  in  his  lecture 
on  Decret.  Greg.  IV.20  §  60  in  prin.  In  number  2  he  says  that  the 
same  rule  applies  to  prelates  and  kings,  who  in  doubtful  cases  are  pre- 
sumed to  have  acquired  by  reason  of  their  office,  Decret.  Greg. 
III.25.4,  III.30.20  §  sed  ad  hoc.  And  he  says  that  the  same  rule 
applies  to  concubines  who  are  presumed  to  have  acquired  from  their 
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lovers'  property  whatever  they  have  acquired,  according  to  Baldus 
on  Cod.  5.27.1. 

2.  In  no.  11  in  the  said  §  60  he  extends  this  conclusion  to  cover 
even  a  case  where  it  is  proved  that  the  wife  has  committed  adultery; 
even  then  she  is  presumed  to  have  acquired  from  her  husband's 
property  unless  the  contrary  is  shown,  see  the  argument  to  Dig. 
48.5.11.12,  Dig.  48.5.11.8,  and  Baldus   (no.  12)   on  Cod.  6.61.6. 

3.  But  if  the  wife  alleges  that  such  property  was  not  acquired 
during  marriage  but  after  the  husband's  death,  then  it  is  not  pre- 
sumed to  have  been  acquired  from  the  husband's  property;  but  a 
wife  who  makes  such  an  allegation  and  claim  will  be  bound  to  prove  the 
fact,  according  to  Salicetus  on  the  above  mentioned  Dig.  24.1.51  and 
Joannes  Lupi  in  the  said  §  60  no.  15  at  the  words  ^^  limit  a  primo'\ 
Though  he  himself  in  nos.  16  and  17  holds  the  contrary  on  the 
authority  of  Ubertus  de  Bobio  on  Cod.  5.16.6  and  Franc.  Are.  con- 
silio  31  col.  3. 

4.  This  conclusion  is  limited  by  Joannes  Lupi  himself,  no.  19  at 
the  words  ^^secundo  limita'^  so  as  not  to  apply  if  there  is  on  the 
part  of  the  wife  some  stronger  presumption  that  the  acquisition  was 
made  from  her  own  property  or  from  some  other  source,  according 
to  Ant.  Sicul.  on  Decret.  Greg.  III. 25.1.  For  the  stronger  presump- 
tion defeats  the  weaker,  Dig.  4.1.7,  Dig.  22.3.25,  Decret.  Greg. 
11.23.14  and  Baldus  thereon,  and  Decret.  Greg.  11.20.44.  For 
example  this  would  be  so  if  the  wife  were  at  the  time  of  the  marriage 
a  rich  woman  and  she  married  a  poor  husband,  according  to  Antonius 
Ancharr.  and  And.  Barba.  on  the  said  Decret.  Greg.  III. 25.1 ;  or  if 
the  wife  carries  on  a  public  business,  according  to  Baldus  on  Cod. 
6.61.6  (no.  12)  and  law  2  tit.  14  p.  3.  See  further  on  this  subject 
the  words  of  Joannes  Lupi  in  the  said  §  60  where  in  conclusion  he 
says  that  there  is  a  different  custom  in  this  country  viz.  that  in  a 
doubtful  case  property  is  presumed  to  be  common  unless  the  con- 
trary is  shown ;  and  this  view  is  confirmed  by  this  law  as  I  shall  show 
in  the  next  gloss. 

GLOSS  II. 

1.  All  property,  movable  op  immovable,  or  whatsoever  it  may  be,  is  presumed  to 
be  common  to  husband  and  wife  and  to  have  been  acquired  during  marriage, 
unless  the  contrary   is  shown. 

2.  The  best  plan  is  that  on  the  celebration  of  a  marriage  an  inventory  should 
be  made  of  the   property  of  husband  and  wife. 

3.  In  what  manner  is  the  division  of  the  property  of  the  spouses  made  on 
dissolution  of  marriage? 

b.  Que  son  de  amhos  de  por  medio.  Note  that  by  the  general 
custom  of  this  realm,  now  confirmed  by  this  law,  all  movable  or 
immovable  property,  and  all  rights  and  actions  and  all  other  things 
whatsoever  are  presumed  to  be  the  common  property  of  husband  and 
wife,  except  such  things  as  either  of  them  proves  to  be  his  or  her  own 
property.  See  law  203  styli  which  begins  '^  como  quier^'  and  is  tran- 
scribed in  this  law.  This  was  the  rule  commonly  observed  before 
and  it  is  even  more  practised  now,  according  to  Montalvus  on  law 
1   tit.   3   lib.   3    fori  at   the   words   "de   consuno'',   who   is   followed 
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thereon  by  Koderie  Xuarez  at  the  words  ^'quaeritur  ulterius''  and 
**sec\indo  limita"  and  near  the  end  at  the  words  "gcZ  finem  accedens", 
by  Joannes  Lupi  in  his  lecture  on  Decret.  Greg.  IV.20,  by  Gregorius 
Lupi  on  law  55  in  glossa  magna  3  col  ad  fin  tit  5  de  emp.  et  vend, 
par.  5,  and  by  Antonius  Gomez  on  law  53  Tauri  no.  70 

2.  It  is  there  suggested  that  the  best  plan  is  that  at  the  time 
of  the  marriage  contract  an  official  record  of  an  inventory  should  be 
made  of  all  the  goods  brought  by  either  spouse  to  the  marriage.  This 
same  course  was  previously  advised  by  Joannes  Lupi,  uM  supra,  who 
said  that  this  was  most  useful  especially  if  on  dissolution  of  the 
marriage  there  are  no  sons,  or  if  there  are  sons  and  the  surviving 
spouse  marries  a  second  time  as  happens  every  day,  or  if  one  of  the 
sons  is  given  a  majorat  us  a  thing  which  frequently  occurs. 

3.  When  the  marriage  is  dissolved,  in  what  manner  does  the 
division  of  the  property  take  place?  The  answer  is  as  follows.  Tlie 
wife  or  her  heir  must  first  of  all  take  out  the  dowry  and  the 
marriage  deposit  and  the  other  private  property  known  as  the 
wife's  separate  estate  {paraphernalia)  got  by  inheritance  or  by 
succession  to  parents  and  so  on;  for  as  the  husband  is  liable  for  the 
burdens  of  the  marriage,  it  is  only  natural  that  the  wife  can  in  prior- 
ity to  ever}i:hing  else  take  her  capital  from  the  common  stock  of  prop- 
erty. Thereafter  the  husband  or  his  heirs  take  his  private  property — 
all  that  he  brought  to  the  marriage  or  acquired  during  marriage  by 
succession  or  gift — and  if  such  property  has  been  sold  or  used  up,  they 
take  in  priority  its  proceeds  or  value.  The  residue  is  divided  between 
the  heirs  of  husband  and  wife  as  partnership  profits  acquired  during 
marriage.  This  is  attested  as  being  the  practice  of  this  realm  by 
Alphonsus  a  Montal.,  by  Roderico  Xuarez  in  law  1  tit.  3  de  las 
ganancias  lib.  3  fori  near  the  end,  by  Antonius  Gomez  in  law  53  Tauri. 
no.  69  in  the  middle  and  no.  70,  and  by  Gregorius  Lupi  in  law  55  tit. 
5  par.  5  in  gloss,  magna  col.  2  at  the  words  " et  facit  hoc  ad  aliam 
quaestionem'\  I  myself  can  bear  witness  to  this  practice,  and  it  is 
approved  by  the  text  of  law  4  below,  where  I  shall  deal  with  it  in  the 
last  gloss. 

GLOSS   III. 

Is  the  partnership  between  husband  and  wife  a  partnership  in  ail  goods 
or  only  a  partnership  in  profits  and  acquisitions?  This  is  dealt  with  by 
reference. 

c.  Que  son  suijos  apartadamente.  The  way  in  which  the  division 
of  the  property  of  husband  and  wife  takes  place  on  dissolution  of  mar- 
riage I  described  at  the  end  of  the  last  preceding  gloss.  Is  the 
partnership  between  husband  and  wife  a  partnership  in  all  goods  or 
only  a  partnership  in  profits  and  acquisitions?  I  shall  deal  with  this 
below  on  law  4  gloss  1,  p.  144,  and  gloss  2,  p.  148. 
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LAW  II. 

Como  deuen  partir  las  ganancias  el  marido  y  la  muger. 

Toda  cosa"^  que  el  marido  y  la  muger  ganaren  o  compraren  estando 
de  consuno,^  ayanlo  amhos  por  medio. "^  Y  si  fuere  donadio  de  Bey,  y 
lo  diere  a  amhos,  ayanlo  marido  y  muger,  y  si  lo  diere  al  uno,  ayalo 
solo  aquel  a  quien  lo  diere.^ 

Law  1  tit.  3  lib.  3  foro  legum;  see  law  4  below. 

Mode  of  dividing  between  husband  and  wife  the  property  acquired  during 
marriage. 

Everything  the  husband  and  wife  may  earn  or  purchase  during  union,  let 
them  both  have  it  by  halves ;  and  if  it  is  a  gift  of  the  King  or  other  person,  and 
given  to  both,  let  husband  and  wife  have  it ;  and  if  he  give  it  to  one,  let  that  one 
alone  have  it  to  whom  it  may  have  been  given. 

GLOSS   I. 

1.  Is  there  an  implied  partnership  between  husband  and  wife  both  at  common 
law  and  at  canon   law? 

2.  Decret.     Greg.   IV.20.2  explained. 

Property  acquired  by  means  of  common  money  is  shared  at  common   law. 

3.  Property   acquired   during    marriage    is   by   royal    law   to    be   shared. 

4.  Property  acquired  during  a  putative  marriage  is  divided  between  the  spouses 
on   its  dissolution. 

A   putative   marriage  is  dealt  with  on  the  same  footing   as  a   real   marriage. 

5.  A  marriage  which  is  putative  on  the  part  of  the  wife  takes  effect  to  make 
advantages  derived  from  the  marriage  inure  to  the  benefit  of  the  innocent 
wife   and    not  to   the   benefit  of  the   Treasury. 

6.  Dig.    24.1.32.27   explained. 

A   gift   between    putative   spouses   is   not   confirmed    by   death. 

An  agreement  that  the  dowry  shall   be  taken  as  profit  is  void   in  a   putative 

marriage. 

Why   does   the    law    imply   a   contract   of    partnership    between    husband    and 

wife? 

7.  An  implied  partnership  confers  the  same  rights  as  does  an  express  partner- 
ship. The  partnership  implied  between  husband  and  wife  is  a  kind  of 
brotherhood  as  is  an  express  partnership. 

8.  Property  acquired  during  marriage  is  shared  between  the  spouses  even  if 
one  of  them  is  very  rich  and  the  other  very  poor. 

The  industry  of  one  partner  makes  up  for  what  is  lacking  in  his  estate. 

9.  Does  the  implied  partnership  between  husband  and  wife  continue  to  exist 
after  the  death  of  one  of  them  so  long  as  the  property  remains  undivided 
between  the  survivor  and  the  heirs  of  the  deceased.     See  also  no.  10. 

10.  A   widow   while    she    remains    a    widow    is   said    to    continue    in    her   former 
marriage. 

Must  a  widow  be  supported   by  the   heirs  of  her  deceased   husband   and,   if 
so,  when? 

Is  a  widow  entitled   to   be  supported   for  the  whole  time  during   which  the 
dowry  is  not  repaid  to  her? 

11.  If  property   is  acquired   by  the  survivor  after  dissolution  of  marriage,  is  it 
to  be  shared?     See  also  no.  12. 

What  are  the  circumstances  in  which  a  partnership  is  deemed  to  continue 
after  the  death  of  one  of  the  partners?     See  also  no.  12. 
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12.  Is  a  partnership  deemed  to  continue  if  a  son  employs  the  same  agents  as 
his  father? 

13.  Property  acquired  after  dissolution  of  marriage  is  not  shared. 

14.  If  a  brother  buys  property  in  his  own  name  and  with  his  own  money  he 
acquires  for  himself  and  not  for  his  brother  even  if  the  brothers  possess 
their  inheritance  jointly  and  undivided. 

In  a  doubtful  case  it  is  presumed  that  a  man  acted  in  his  own  name  rather 
than   in  the  name  of  another. 

15.  A  partnership  is  dissolved  by  death,  even  if  there  is  an  agreement  between 
the  partners  making  dissolution  impossible  until  a  certain  time  and  one  of 
the  partners  dies  before  such  time  expires. 

16.  The  laws  fori  have  no  force  unless  it  is  shown  in  any  case  that  there  is  a 
local  custom  to  that  effect. 

A   widow   is   presumed   to   continue   in    her  former   marriage   so   far  as  con- 
cerns  losses. 
A   partner  is  liable  for  losses;   otherwise  it  would  be  a  leonine  partnership. 

17.  The  widow  of  a  deceased  partner  is  not  called  a  partner  of  the  surviving 
partner. 

The   partner  of  my   partner   is  not  my   partner. 

A   partnership   is  wholly  dissolved   by  the   death   of  one  of  several    partners 

in  the  absence  of  an  agreement  to  the  contrary. 

A    partnership   cannot   be  formed   on   terms   that    its   rights   and   obligations 

shall   pass  to  the  heirs  of  the  partners. 

18.  Does   a    partnership   in    public   revenues   pass  to  the   heirs  of  the    partners? 

19.  When  is  a  partnership  deemed  to  be  re-formed  between  the  partner  of  a 
deceased   husband,  the  widow,  and  the  heirs? 

What  profits  are  after  the  death  of  a  partner  shared  between  his  heirs  and 
the  surviving  partner? 

20.  If  some  partnership  business  has  been  already  commenced  is  the  heir 
bound  to  complete  it? 

21.  Profit  and  loss  due  to  the  death  of  a  partner  must  be  shared  by  his  heirs. 
A  partner  in  a  lease  of  taxes  shares  profit  and  loss,  and  after  his  death 
his  heir  must  do  so  too  until  the  expiry  of  the  lease. 

22.  When  is  a  partnership  deemed  to  be  continued  after  the  death  of  a  partner? 

23.  Is  a  partnership  deemed  to  be  continued  between  brothers  or  between  a 
widow  and  her  deceased  husband's  heirs  if  they  do  not  carry  on  any  trade 
but   merely    hold    the    inheritance   jointly   and    undivided?     See   also    no.  24. 

25.  Is  an  implied  contract  of  partnership  presumed  if  the  husband's  heir  car- 
ries on   business  and  the  widow  does  not? 

26.  When  is  an  implied  contract  of  partnership  presumed  between  brothers? 
See  also  no.  28. 

27.  When  is  there  an  implied  contract  of  partnership  between  a  widow  and 
her  deceased  husband's  heirs? 

28.  No  contract  of  partnership  between  brothers  is  implied  by  reason  only  of 
the  fact  that  they  hold  their  common   inheritance  undivided. 

29.  If  a  member  of  a  partnership  of  all  goods  undertakes  some  business  on 
his  own  account  or  makes  a  purchase  of  property  in  his  own  name,  is  such 
property  shared? 

When  and   in  what  manner  can  resignation  from  a  partnership  take  place? 

30.  Members  of  a  partnership  of  all  goods,  if  they  are  brothers  or  uncle  and 
nephews,  are  bound  mutually  to  share  everything  which  they  may  have 
purchased   in  their  own  names. 

A  partnership  cannot  be  dissolved  without  notice  to  the  partners. 

31.  If  a  brother  carries  on  business  in  his  own  name  but  with  his  brother's 
money,  he  acquires  for  himself  and  not  for  his  brother,  unless  he  has  been 
carrying  on  such  a  trade  for  a   long   period. 

An   accession   to  the  business  or  to   the  funds   of  a   partnership   is   deemed 
to  accrue  to  both  partners  and  not  to  the  one  only. 
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32.  Voluntary   acts   have   no  force   beyond  their  actual    intent. 

If  property  is  purchased  in  his  own  name  by  a  member  of  a  partnership 
in  such  goods  as  accrue  by  way  of  profit  and  labour,  when  is  such  property 
shared? 

33.  If  property  is  purchased  by  one  partner  in  the  name  of  the  partnership,  is 
it    shared? 

34.  When  is  a  partnership  in  a  single  undertaking  presumed  between  brothers? 
A  purchase  outside  the  object  of  the  partnership  made  with  his  own  money 
and   in  his  own  name  by  one  of  the  partners  is  not  shared. 

35.  If  property  is  purchased  in  his  own  name  with  partnership  funds  by  a 
member  of  a   partnership   in   a  single   undertaking,  is  it  shared? 

36.  If  property  is  purchased  by  one  partner,  it  is  in  case  of  doubt  presumed 
that  he  bought  with  his  own  money  unless  there  is  evidence  to  show  the 
contrary. 

37.  If  property  is  purchased  by  one  partner  in  the  name  of  the  partnership  but 
outside  the  objects  of  the  partnership,  it  is  shared  if  the  other  partner 
ratifies   the   transaction. 

38.  In  a  doubtful  case  it  is  presumed  that  a  partner  purchased  in  his  own  name. 
If  an  act  can  be  done  both  in  the  name  of  the  agent  and  in  the  name  of 
some  other  person,  it  is  presumed  that  it  was  done  in  the  name  of  the 
agent;    unless  there   is  evidence  to   show  the  contrary. 

A   general   mandate   includes  power  to  do  all  such  things  as  are  customary. 

39.  The  title  given  to  the  account-book  of  a  trader  can  show  an  intent  to 
form  or  to  continue  a  partnership. 

40.  If  there  is  an  implied  contract  of  partnership  between  brothers  and  one  of 
them  is  the  guardian  of  the  other,  in  what  circumstances  are  profits  shared? 
If  money  is  got  from  partnership  trade  or  partnership  fruits,  does  it  also 
belong   to  the   partnership? 

It  is  counted  as  negligence  to  undertake  unusual  enterprises. 

41.  A  partnership  is  presumed  to  have  been  contracted  between  husband  and 
wife  after  the  wife  has  been  taken  to  the  family  home,  not  before. 

Actual  cohabitation  by  the  spouses  creates  a  partnership. 
Profits  are  divided  between  spouses  by  the  custom  of  France. 

42.  There  is  said  to  be  actual  cohabitation  between  spouses  so  far  as  concerns 
the  sharing  of  profits  when  they  have  one  common  establishment  even 
though  they  may  be  in  fact  away  from   it. 

43.  Profits  acquired  during  marriage  are  shared  between  spouses  even  though 
they  are  apart. 

44.  Profits  are  shared  even  if  they  are  acquired  after  the  death  of  one  spouse 
until  the  survivor  has  notice  of  the  death. 

Retirement   from    a    partnership    cannot    benefit    the    retiring    partner    until 
the  remaining  partner  has  notice  of  the  retirement. 

45.  If  a  wife  is  turned  out  of  the  house  by  her  husband  without  any  fault  on 
her  part,  is  she  entitled  to  her  half-share  of  profits? 

What   is   the   punishment  for  a   husband   who   expels   his  wife   without   good 
cause? 

46.  A  wrongful  retirement  from  a  partnership  in  order  to  defraud  the  other 
partner  of  profit  cannot  advantage  the  fraudulent  person. 

Retirement  from   a   partnership  at  an    unreasonable   time  cannot   advantage 
the  retiring   partner. 

47.  Marriage  is  dissolved,  so  far  as  concerns  sexual  intercourse,  by  cruelty  or 
adultery. 

If  a  marriage  is  dissolved  so  far  as  concerns  sexual   intercourse  by  the  fault 
of  the  husband,  does  the  wife  lose  her  dowry  or  her  share  of  profits? 

48.  If  a  separation  takes  place  by  reason  of  the  husband's  fault,  the  wife  is 
entitled  to  a  moiety  of  profits  acquired  and  to  be  acquired? 

49.  A  husband  who  expels  his  wife  without  good  cause  is  bound  to  restore  her 
dowry  and   loses  his  right  of  succession   to   her  under  the  head   "unde  vir". 

50.  If  a  husband  expels  his  wife  without  good  cause,  he  is  bound  to  provide 
support  for  her  outside  the  home  if  she  has  no  dowry  or  property. 


Matienzo  ^  ^ 

51.  If  a  husband  expels  his  wife  without  good  cause,  he  loses  his  right  to  the 
profits  of  the  dowry  to  which  by  statute  or  agreement  he  may  be  entitled. 
If  a  sick  slave  is  turned  off  by  his  master  and  is  not  given  into  the  charge 
of  any  person,  he  becomes  free. 

52.  If  a  wife  is  cruelly  beaten,  she  may  run  away  with   impunity. 

A    wife    may    leave    her    husband's    house    if    he    refuses    to    send    away    his 
concubine,  and  she  need  not  return  until  he  gives  an  undertaking. 
If  a  husband  expels  his  wife  without  good  cause  or  forces  her  to  leave  him, 
he  is  bound  to  provide  support  for  her  outside  the  home. 

53.  If  a  wife  is  separated  from  her  husband  owing  to  his  fault,  she  does  not 
acquire  for  him  or  share  her  acquisitions  with   him. 

54.  Property  acquired  by  a  wife  subsequent  to  a  separation  occasioned  by  her 
own  fault   is  shared  with  the  husband. 

Correlatives  are  subject  to   one  and   the  same  rule. 

55.  Property  acquired  during  marriage  is  not  divided  up  if  a  divorce  takes 
place  owing  to  the  wife's  fault. 

If  a  wife   leaves  her  husband's  house  by  reason  of  her  own  fault,  she  loses 
her  right  to  property  acquired  during  marriage. 

If  a  wife  commits  adultery,  she  loses  both  dowry  and  marriage  deposit  and 
property  acquired  during  marriage. 

56.  Property  acquired  by  either  spouse  after  a  separation  due  to  the  fault  of 
neither  is  not  shared. 

57.  Property  acquired  by  either  spouse  after  a  separation  by  the  consent  of  both 
parties  is  not  shared. 

58.  Property  acquired  during  marriage  is  not  shared  if  there  is  an  agreement 
to  that  effect.     See  also  no.  60. 

59.  A  partner  who  goes  to  Venice  against  the  will  of  his  partner  acquires 
profit  for  himself,  not  for  his  partner. 

60.  A  gift  between  husband  and  wife  is  valid  if  the  giver  does  not  by  giving 
become  poorer  even  though  by  giving  he  or  she  fails  to  acquire  all  that  he 
or  she  might  have  acquired. 

A  father  may  validly  renounce  the  usufruct  to  which   he   is  entitled    in  the 
property  of  his  son. 

61.  Property  unlawfully  acquired  by  a  spouse  is  not  shared. 
Priests  may  not  unlawfully  acquire  property  for  monasteries. 

62.  No  partnership  may  be  formed  with   an   immoral   object. 
To  share   in  delicts  is  evil  and   unlawful. 

63.  In  a  doubtful  case  it  is  presumed  that  property  was  lawfully  acquired. 

64.  Property  unlawfully  acquired  by  a  husband  is  shared  with  the  wife,  but 
the  wife  will  be  bound  to  restore  it  to  its  true  owner. 

65.  Is  property  acquired  during  marriage  shared  in  places  where  there  is  a 
custom   to   the  contrary? 

66.  In  dividing  the  profits  should  regard  be  had  to  the  customs  of  the  place 
where  the  marriage  was  celebrated  or  to  the  customs  of  the  husband's 
domicil?     See  also   no.  67. 

If  the  husband's  property   is  confiscated  the  wife  does  not  lose  the   moiety 
of  profits  to  which  she  is  by   Royal   law  entitled. 

67.  Property  acquired  during  marriage  should  be  divided  in  accordance  with 
any  agreements  which  may  have  been  made. 

68.  Regard  is  had  to  the  place  in  which  a  contract  is  made  unless  it  is  to  be 
performed    in   some   other   place. 

Dig.  5.1.65  explained;   see  also  no.  69. 

69.  Regard  is  had  to  the  law  of  the  husband's  domicil  and  not  to  that  of  the 
place  where  the  marriage  was  celebrated,  when  it  is  a  question  of  dealing 
according  to  law  with  the  profit  of  the  dowry. 

70.  The  laws  of  the  husband's  domicil  and  not  those  of  the  place  where  the 
marriage  was  celebrated  are  to  be  observed   in  dividing  the  profits. 

71.  A  foreigner  must  not  be  sued  in  the  place  where  he  makes  a  contract,  but 
in  the  place  of  his  domicil.  In  what  circumstances  must  regard  be  had  to 
the  laws  of  the  place  where  the  marriage  was  celebrated?     See  also  no.  73. 
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72.  A  subsequent  act  indicates  a  previous  intention. 

73.  Law  24  tit.  11  par.  4  explained. 

74.  Customs  or  statutes  of  the  place  where  property  is  situate  should  be  taken 
into  consideration  in  dealing  with  profits  of  the  dowry  or  profits  of  any 
other  kind. 

75.  This   is  so,  whether  the  statute  speaks   in   rem   or   in   personam. 

76.  An  unreasonable  custom  is  not  extended  to  apply  to  property  situate  outside 
the  country   in  which   it  is   in  force. 

77.  The  custom  of  community  of  property  acquired  during  marriage  is 
unreasonable  and  contrary  to  common  law. 

78.  Does  movable  property  fall  to  be  dealt  with  according  to  the  law  of  the 
place  in  which  it  is  situate  or  does  it  follow  the  person  of  its  owner?: 
See  also  no.  79. 

80.  Movable  property  is  deemed  to  belong  to  the  place  to  which  it  is  liable  to 
be  recalled. 

81.  If  movable  property  is  acquired  during  marriage,  in  what  circumstances 
is  it  shared? 

82.  In  what  manner  does  the  sharing  take  place  of  annual  rents  existing  in  a 
foreign   jurisdiction? 

83.  When    are    annual    rents    if    redeemable    reckoned    as    immovable    property? 

84.  Are  rights  of  action  movables  or  immovables  or  are  they  in  some  third 
category? 

85.  Rights  of  action  are  deemed  to  belong  to  the  place  in  which  they  can  be 
enforced;   this  applies  also  to  confiscation. 

86.  Must  a  statute  of  the  husband's  place  of  domicil  be  observed  if  the  wife 
had  no  knowledge  of  it? 

87.  If  a  usufruct  is  consolidated  with  ownership,  is  it  by  royal  law  to  be 
shared  between  spouses? 

88.  The  enhanced  value  of  property  is  not  shared  between  spouses. 

89.  Dig.  23.3.24  explained. 

90.  Regard  must  not  be  had  to  a  consequence  which  follows  necessarily  from 
an  origin  but  to  the  origin. 

91.  The  consolidation  of  a  usufruct  is  reckoned  as  a  lucrative  title.  See  also 
no.  92. 

Dig.  30.1.82.2  explained.     See  also  no.  93. 

92.  Two  lucrative  titles  cannot  coincide. 

93.  If  a  legatee  has  bought  a  usufruct,  he  is  entitled  to  the  price  from  the 
heirs. 

a.  Toda  cosa.  Very  many  of  the  interpreters  of  the  laws  and 
canons  have  steadily  asserted  that  there  is  contracted  between  husband 
and  wife,  as  soon  as  the  wife  has  been  taken  to  her  husband's  house, 
a  kind  of  partnership  in  property  to  be  acquired.  The  earliest  of  these 
was  Bernardus  on  Decret.  Grat.  c.  17  C  XXVII  qu.  2  and  the  text 
there  and  the  text  of  Decret.  Greg.  IV  20.2;  see  also  Joannes  Lupi, 
in  his  lecture  on  Decret.  Greg.  IV  20,  §  61  in  prin.  and  §  65  no.  11 
and  the  text  of  Dig.  23.2.1,  Dig.  25.2.1,  Cod.  9.32.4;  Montalvus  on 
law  1  tit.  3  lib.  3  fori  at  the  words  "por  medio' %  Nicolaus  Boerius  in 
Consuetudines  Bitiiricenses  on  the  title  De  Consuetudinihus  Matri- 
monii §  2,  the  text  of  Decret.  Greg.  1.5.10,  Alexander  ab  Alexand.  lih. 
4  genialium  dierum  cap.  8,  Joannes  Montaigne  in  his  treatise  De 
Bigamia  par.  1  no.  12,  Ludovicus  Gomez  on  Inst.  4.6.10  (no.  12), 
Cassaneus  in  Consuetudines  Burgundiae  rub.  4  §  2  no.  1,  Decius  consilio 
204  no.  5,  Didacus  Segura  in  his  lecture  on  Dig.  28.2.3.6  (nos.  10  and 
75  ff),  in  his  lecture  on  Dig.  31.1.67.5  (no.  34)  and  in  his  treatise  De 
bonis  lucratis  no.  27. 


Matienzo  23 

2.  But,  with  all  respect  to  them,  this  is  false  and  unsound  in  law. 
The  text  of  Decret.  Greg:.  IV.20.2  means  that  there  is  a  partnership 
in  property  acquired  during  marriage  with  money  which  is  the  prop- 
erty of  both  spouses;  and  such  property  is  divided  at  common  law  as 
having  been  acquired  with  the  property  of  both  spouses,  as  is  noted  by 
the  gloss  and  the  Doctors  thereon.  And  Decret.  Grat.  c.  17  C  XXVII 
qu.  2  speaks  of  a  partnership  of  living.  And  so  neither  at  civil  law 
nor  at  canon  law  is  there  an  implied  contract  of  partnership  in  all 
property  between  husband  and  wife;  what  is  acquired  b}^  one  spouse 
is  not  shared  with  the  other,  Cod.  5.12.12.  And  this  view  was  held 
by  Joannes  Lupi,  on  the  said  Decret.  Greg.  IV  20,  §  62  nos.  4  and  5, 
by  Cassaneus  in  Consuetudines  Burgundiae  rub.  4  §  2  at  the  word 
*'foeminae''  nos.  4  and  16,  and  by  Pyrrhus  in  Consuetudines  Aurelia- 
nenses  tit.  de  societate  infer  virum  et  uxorem  cap.  1. 

3.  But  by  our  royal  Ihav  acquisitions  during  marriage  by  either 
spouse  are  common  to  both  and  divisible  between  them,  see  law  1  tit. 
3  lib.  3  fori  from  which  the  present  law  is  derived,  and  laws  1,  3,  4 
and  5  of  this  title  to  the  same  effect.  And  a  similar  partnership 
between  husband  and  wife  is  implied  by  the  law  of  Lusitania  and  the 
custom  of  France,  as  is  shown  by  Doctor  Covarruvias  in  his  Epitome 
De  Sponsalihus  part  2  c.  7  §  1  and  is  supported  with  many  arguments 
and  citations  by  Joannes  Lupi,  Cassaneus,  Boerius,  and  Pyrrhus  whom 
I  cited  above.  And  to  these  we  should  add,  says  Covarruvias,  the  law 
of  Romulus  which  ordains  that  a  married  woman,  being  joined  to 
her  husband  by  holy  laws,  is  his  partner  in  money  and  in  all  property 
and  in  holy  things,  according  to  Dionysius  who  is  quoted  by  Antonius 
Garro  on  Dig.  1.2.2  (col.  8)  ;  and  such  a  partnership  is  strongly 
approved  of  by  Antonius  Garro  in  his  Precepta  ConnuMalia  cap.  20. 

4.  And  this  rule  I  propose  to  examine  while  making  many  exten- 
sions and  limitations.  The  first  extension  which  should  be  made  is 
that  it  applies  not  only  to  a  legal  marriage  but  also  to  a  putative  mar- 
riage. If,  for  example,  there  was  some  legal  disability  to  contract, 
which  was  unknown  to  the  parties  who  in  ignorance  thereof  and  in 
good  faith  entered  into  the  marriage  contract,  in  such  a  case  on  dis- 
solution property  acquired  during  such  putative  marriage  must  be 
divided  between  the  parties  or  their  heirs;  see  Decret.  Greg.  IV  20.2 
and  the  note  of  Panormitanus  thereon,  Barba.  on  Decret.  Greg  III 
21.5  (no.  19),  Roderico  Xuai'ez  on  law  1  in  princip  tit.  3  lib.  3  fori 
(where  he  discusses  the  matter  at  length),  and  Joannes  Lupi,  in  his 
lecture  on  Decret.  Greg.  IV.20,  §  62  no.  23  and  §  36  no.  2.  Legal 
and  putative  marriages  are  equalized  and  differ  hardly  at  all  from  each 
other,  see  Decret.  Greg.  1.21.5  and  IV.1.4  and  many  other  authorities 
collected  by  Joannes  Lupi,  in  the  above  mentioned  §  36  no.  2.  The 
same  opinion  was  held  by  Didacus  Segura  in  his  treatise  De  honis 
constante  matrimonio  acquisitis  no.  97,  by  Antonius  Gomez  on  law 
56  Taiiri  no.  69  in  fine  and  no.  77,  by  Doctor  Covarruvias  De  Spon- 
salihus 2  par.  cap.  7  §  1  nos.  7  and  8,  and  by  Tiraquellus  who  cites 
many  authorities  and  collects  much  material  on  the  subject  of  putative 
marriages,  De  legihus  connuhialihus  gloss  8  no.  270  et  seqq  et  preced. 
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5.  In  favour  of  this  extension  the  text  of  law  4  tit.  6  lib.  3  fori 
is  usually  cited.  In  fact  it  has  very  little  to  do  with  it,  see  Doctor 
Covarruvias  no.  7  cited  above.  That  law  deals  with  the  case  where  a 
woman  in  ignorance  cohabits  with  her  husband  and  the  husband  knows 
that  there  is  some  legal  impediment  to  their  marriage.  In  such  a  case 
benefits  accruing  from  such  a  marriage  go,  as  in  a  legal  marriage  to 
the  innocent  wife  and  not  to  the  Treasury.  Whatever  the  spouse  who 
is  aware  of  the  impediment  makes  over  to  the  innocent  spouse  by  will 
or  by  gift  inter  vivos  or  in  some  other  waj^-,  all  such  things  pass  to  the 
donee  and  not  to  the  Treasury,  see  Dig.  30.1.89  (which  deals  with 
wills)  and  law  50  tit.  14  par.  5.  This  view  is  supported  by  the  gloss 
on  Cod.  5.5.4;  whereon  see  Cynus,  Jacobus  de  Rabe,  Salicetus,  Cas- 
saneus  in  Consilio  49  col.  1  and  in  Consitetudines  Burgundiae  rub.  4  §  2 
no.  5,  and  Roderic  Xuarez  on  law  1  tit.  3  De  las  ganancias,  lib.  3  fori 
q.  1  near  the  end. 

6.  But  the  extension  suggested  above  is  opposed  by  the  text  of 
Dig.  24.1.32.27  according  to  its  actual  words;  and  this  opposing  view 
is  more  generally  accepted  and  is  approved  by  Gregorius  Holoander 
who  says  that  a  gift  between  putative  spouses  is  not  confirmed  by 
death.  This  is  called  exceptional  by  Baldus  (no.  22)  on  Cod.  6.42.14, 
by  Jason  (col.  7)  on  the  same  law,  by  Baldus  Novellus  in  his  treatise 
De  Dote  par  11  last  column  but  two,  and  by  Alexander  (col.  2)  on 
Dig.  24.3.22.13.  Furthermore  an  agreement  to  take  dowry  as  profit 
is  of  no  effect  in  a  putative  marriage;  see  Cod.  4.6.1  and  the  gloss 
thereon,  Baldus  and  Feli  on  the  text  of  Decret.  Greg.  II  19.6,  Marsi. 
singul.  129,  Baldus  Novellus  in  par  11  above  mentioned  §  hactenus 
nos.  23  and  29,  Alexander  uhi.  swp.,  Cassaneus  in  Consiietudines 
Burgundiae  rub.  4  §  2  nos.  4  and  5,  and  Doctor  Covarruvias  De 
sponsalihus  2  par  c.  7  §  1  no.  8 ;  see  also  Tiraquellus  in  Leges  Con- 
mihiales  gloss  8  no.  237  where  he  says  that  the  same  applies  to  a 
statute.  And  dowry  is  not  taken  as  profit  by  reason  of  adultery,  as 
Tiraquellus  says  in  no.  238  on  the  authority  of  Accursius  on  Cod. 
5.17.8.3.  Nevertheless  the  extension  suggested  in  no.  4  above  is  a 
true  one.  With  regard  to  community  of  goods  the  law  has  regard  to 
the  industry  and  common  labour  of  each  spouse  and  to  the  burdens 
of  partnership  and  community.  And  so  it  is  not  strange  that  the  same 
should  apply  to  a  putative  marriage,  as  is  rightly  noted  by  Doctor 
Covarruvias  in  c.  7  §  1  no.  8  in  fi  above  mentioned.  And  this  view  is 
correct,  although  Alex.  Novellus  and  Cassaneus  in  the  passages  above- 
cited  hold  the  contrary.  And  so  for  these  just  and  logical  reasons 
there  is  by  royal  law  an  implied  contract  of  partnership  betAveen 
husband  and  wife,  as  Joannes  Lupi  rightly  says,  in  exactly  the  same 
way  as  they  could  at  common  law  have  made  an  express  contract  to 
that  effect;  see  Petrus  de  Ubald.  on  Cod.  6.46.5  at  the  words  ''Sed 
hoc  non  'placet  Petro". 

7.  And  this  implied  partnership  enjoys  the  same  rights  as  an 
express  partnership,  according  to  the  opinion  of  Baldus  who  is  fol- 
lowed by  other  writers  on  Dig.  24.3.15.2.  The  same  view  was  adopted 
by  Didacus  Segura  in  his  lecture  on  Dig.  28.2.3.6  (no.  77),  in  his 
treatise  De  bonis  lucratis  no.  27  and  on  Dig.  31.1.67.5  (no.  34).  And 
he  there  deduces  that  just  as  an  express  partnership  connotes  a  kind 
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of  contract  of  brotherhood,  Di^.  17.2.63,  so  too  the  partnership  of 
husband  and  wife  is  called  a  brotherhood,  according?  to  Siprnor  de 
Homod.  consil.  67  col.  2  and  Joannes  Lupi,  on  Decret.  Greg.  IV  20, 
§  67  no.  3.  And  so  the  above  mentioned  extension  is  sound  and  more 
generally  accepted.  This  sharing  takes  place  equally  in  a  putative 
marriage  as  in  a  legal  marriage,  and  so  we  should  •  make  the  same 
decision   in   either  case.     I   approve   strongly   of  this   opinion. 

8.  We  must  make  a  second  extension  of  the  rule  by  saying  that 
this  sharing  of  property  acquired  during  marriage  takes  effect  even 
though  the  husband  comes  to  the  marriage  a  rich  and  wealthy  man 
while  the  wife  is  poor  and  altogether  without  dowry  or  vice  versa 
which  is  apt  to  happen  frequently  in  this  kingdom  of  Peru.  And  this 
is  the  invariable  practice  according  to  Rod.  Xuarez  in  law  1  tit.  3 
de  las  ganancias  lib.  3  fori  limit.  5  and  Antonius  Gomez  on  law  93 
Tauri  no.  70  in  fi.  and  Boerius  decis.  22  no.  31.  And  I  agree.  Mon- 
talvus  on  law  1  tit.  3  lib.  3  fori  at  the  words  '^De  Bey''  attempts  with 
very  unconvincing  arguments  to  prove  the  contrary,  as  also  does 
Cassaneus  in  Consuetudines  Biirgundiae  rub.  4  §  2  at  the  word 
^^mariee"  nos.  2  and  3  and  at  the  word  ^^acquestez"  nos.  14  and  15. 
They  adopt  a  false  premise  when  they  say  that  one  of  the  spouses 
contributes  nothing  to  such  a  partnership,  neither  money  nor  work. 
The  wife  can  work  and  take  care  of  and  preserve  the  family  prop- 
erty as  is  well  shown  by  Joannes  Lupi,  in  his  lecture  on  Decret.  Greg. 
IV.20,  §  62  nos.  2  and  3.  Frequently  the  poorer  spouse  by  work  and 
labour  makes  up  the  deficiency  in  his  or  her  estate.  Dig.  17.2.75.  And 
this  view  is  at  the  present  time  supported  by  the  text  of  law  4  below, 
which  is  derived  from  the  last  law  of  tit.  3  lib.  3  fori. 

9.  The  third  extension  which  should  be  made  on  our  conclusion 
is  that  the  partnership  between  husband  and  wife  lasts  not  only 
during  marriage  but  also  after  its  dissolution  if  the  property  remains 
undivided  in  the  hands  of  the  survivor.  Acquisitions  and  profits  made 
during  such  period  are  divided  between  the  surviving  spouse  and  the 
heirs  of  the  deceased,  as  is  ordained  by  the  law  of  this  kingdom  foro 
generosorum  lib.  5  tit.  4  law  9  which  begins  "si  un  home".  To  the  same 
effect  is  law  6  tit.  4  de  las  lahores  lib.  3  fori.  The  reason  of  this  may 
be  that  a  man  who  remains  a  widower,  unless  and  until  he  makes  a 
second  marriage,  is  deemed  to  continue  in  his  former  marriage ;  see 
Cod.  6.60.4.  at  the  words  "whether  he  decided  to  remain  in  the  former 
"marriage  or  subsequently  gave  a  step-mother  to  his  sons",  and  the 
notes  thereon  of  C^tius,  Bartolus,  Albericus,  Arius  Pinellus  (no.  4)  and 
others.  That  law  is  frequently  cited  on  this  point,  as  is  mentioned  by 
Tiraquellus  in  his  book  De  nohilitate  c.  18  no.  9,  and  by  Paulus  Castr. 
Alexander,  Jason,  and  Decius  on  Dig.  2.1.19. 

10.  Hence  the  learned  commentators  on  Cod.  6.60.4  deduce  that 
a  wife  is  entitled  to  be  supported  out  of  her  husband 's  property  so  long 
as  she  remains  a  widow  just  as  she  was  during  marriage.  And  by 
this  the  Doctors  understand  that  she  is  entitled  to  be  supported  from 
the  fruits  of  the  dowry  if  she  has  no  private  property  wherewith  to 
support  herself;  if  she  has,  she  must  support  herself  with  her  own 
property  since  she  is  no  longer  working  for  her  husband;  see  Dig. 
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38.1.48  at  the  words  "sunt  in  effectu''  and  Baldus  on  Cod.  6.60.4 
who  is  followed  by  Hippolytus  (no.  217)  on  Cod.  9.13.1,  by  Paulus 
Fulg.  and  Cornelius  on  Cod.  6.60.4,  and  by  Cumanus,  Ludovieus,  Roma 
and  Alexander  (no.  27)  on  Dig.  24.3.7.  All  these  authorities  say  that 
a  widow  without  resources  is,  during  all  the  period  until  her  dowry 
is  repaid  to  her,  entitled  to  support  from  her  husband's  heirs.  But 
Arius  Pinellus — a  lawyer  of  remarkable  judgment — on  Cod.  6.60.4 
(nos.  6  and  7)  suggests  that  Baldus  and  the  other  writers  above 
cited  are  wrong  in  citing  in  support  of  their  view  the  gloss  on  Cod. 
5.13.1.7  and  on  Dig.  24.3.7  at  the  word  "facto".  Those  passages  give 
this  right  to  a  needy  widow  only  during  the  time  for  repayment  of 
the  dowry  i.e.  one  year,  and  they  do  not  refer  to  the  remainder  of 
the  period  of  widowhood.  In  this  sense,  says  Arius  Pinellus,  the  gloss 
is  accurate  and  generalh^  accepted;  see  Alexander  and  Jason  on  Dig. 
24.3.7  (no.  18)  and  Rebufus  vol.  I  Ad  Leges  Gallicas  tit.  De  Sententiis 
Provisionalihus  art.  3  gloss  1  no.  10  and  the  full  discussion  by 
Antonius  Gomez  on  law  50  Tauri  no.  48  and  Antonius  Capitius  decis. 
24.  Accordingly  it  is  improper  to  pray  in  aid  to  decide  our  present 
point  the  citation  from  Cod.  6.60.4;  this  is  the  view  of  Arius  in  no. 
7  thereon  following  Jason  on  Dig.  24.3.7  (no.  18).  But  in  point  of 
fact  when  w^e  say  that  a  widow  continues  in  her  former  marriage  this 
does  not  refer  only  to  the  first  year  but  to  the  whole  period  of  her 
widowhood.  And  consequently  I  myself  should  rather  adopt  the 
opinion  of  Baldus  as  being  sounder  viz.  that  a  widow  is  entitled  to 
support  not  only  for  one  year  but  for  the  whole  period  until  her  dowry 
is  repaid  to  her  so  long  as  she  remains  chaste,  provided  always  that 
she  herself  is  not  the  cause  of  the  non-repayment  of  the  dowry.  The 
same  principle  applies  in  both  cases.  "What  difference  does  it  make 
whether  the  year  for  repayment  of  the  dowry  has  expired  or  not 
if  after  its  expiry  the  dowry  still  remains  unrepaid?  And  so  the 
law  must  be  the  same  in  both  cases. 

11.  It  is  right,  therefore,  that  acquisitions  made  after  dissolution 
of  marriage  but  before  the  property  is  divided  up  are  shared  between 
the  surviving  spouse  and  the  heirs  of  the  deceased,  just  as  though  they 
had  been  acquired  during  marriage.  By  the  inaction  and  continued 
course  of  conduct  of  both  parties  it  is  presumed  that  the  partnership 
has  been  continued;  see  the  argument  to  Dig.  19.2.13.11,  Cod.  4.65.16, 
Dig.  43.26.4,  and  law  20  tit.  8  de  locationihiis  part.  5  which  ordains 
that  if  a  lessee  holds  over  after  the  expiry  of  a  lease,  it  is  presumed 
that  he  has  renewed  the  lease  at  the  same  rent.  From  this  Baldus 
on  Cod.  5.12.8  deduces  that  if  a  community  retains  a  learned  doctor 
to  teach  law  for  one  year  at  a  fee  of  one  hundred  florins  and  the  lawyer 
is  subsequently  retained  for  another  year  but  without  mention  of  fee 
it  is  presumed  that  a  similar  fee  applies. 

12.  This  is  supported  by  the  opinion  of  Baldus  on  Cod.  4.35.15 
(3  opposi.)  that  though  by  a  father's  death  a  partnership  which  he 
had  formed  with  someone  is  dissolved  (according  to  the  text  of  Dig. 
17.2.65.9  and  Dig.  17.2.59  and  law  10  tit.  10  de  societate  part.  5)  yet 
if  the  son  subsequently  employs  the  same  business  agents  as  his 
father  had  been  accustomed  to  employ,  the  partnership  is  presumed 
to  have  been  renewed  and  carried  on  with  the  son.     This  is  so  even 
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if  such  son  is  a  ward  or  a  minor  with  a  guardian  whose  leave  was 
necessary  to  enable  the  son  to  act  at  all  in  the  matter,  see  Dig. 
14.3.17.2,  Dig.  14.3.19.2,  the  excellent  text  of  Dig.  14.3.5.18  and  Dig. 
14.3.11.  See  also  the  note  of  Baldus  (col.  3)  on  Cod.  3.38.4,  where 
he  says  that  if  two  brothers  are  carrying  on  a  business  and  one  of  them 
dies  and  the  survivor  continues  to  carry  on  the  business  while  his 
property  remains  undivided  between  him  and  his  surviving  brothers, 
then  he  will  be  presumed  to  be  continuing  the  partnership  in  the  same 
name  as  that  in  which  he  acted  when  his  brother  was  alive;  see  the 
argument  to  Dig.  3.5.21.2.  which  says:  *'As  happens  when  one  partner 
dies.  If  any  acts  are  done  for  the  sake  of  completing  former  'busi- 
ness regard  shoidd  he  had  not  to  the  date  of  completion  hut  to  the 
date  of  commencement.''  Though  the  heirs  of  a  partner  are  not  bound 
to  undertake  new  business,  yet  they  are  bound  to  finish  off  old  busi- 
ness. Dig.  17.2.40.  For  these  and  other  reasons  this  view  and  this 
extension  of  the  rule  were  adopted  by  Joannes  Lupi,  in  his  lecture  on 
Decret.  Greg.  IV  20,  §  62  no.  25  et  seqq.,  by  Gregorius  Lupi  on  law  10 
in  the  large  gloss  near  the  end  tit.  10  part.  5  and  by  Cassaneus  in 
Consueticdines  Burgundiae  rub.  4  §  2  at  the  words  ^'et  participant'' 
no.  5  at  the  end  fol.  134  near  the  end  and  at  the  beginning  of  §  2 
fol.  132  at  the  beginning. 

13.  In  spite  of  this,  however,  the  opposite  view  appears  to  be 
sound  in  law  viz.  that  on  the  death  of  a  spouse  the  partnership  is  not 
deemed  to  continue  and  profits  made  after  dissolution  of  marriage  are 
not  shared  or  divided  between  the  survivor  and  the  heirs  of  the 
deceased.  This  partnership  between  husband  and  wife  is  not  in  accord 
with  common  law,  as  I  said  in  no.  2  above,  and  so  it  should  not  be 
extended  further  than  is  prescribed  by  the  laws.  Cod.  7.62.32.  Secondly, 
on  dissolution  of  marriage  the  principle  in  accordance  with  which  it 
was  enacted  by  royal  law  that  profits  should  be  shared  between  husband 
and  wife  ceases  to  operate — the  principle  being  the  fact  that  while  the 
one  spouse  supplies  work  and  labour  the  other  supplies  money  or 
other  property,  the  fact  of  their  undivided  habit  of  life  ordained  by 
both  natural  and  divine  law,  the  fact  of  the  mutual  love  between 
husband  and  wife  which  should  be  encouraged,  and  the  other  factors 
set  out  in  no.  6  above.  All  these  factors  cease  to  operate  on  disso- 
lution, and  so  it  is  natural  that  the  law  too  ceases  to  operate,  Dig. 
37.14.62,  Decret.  Greg.  II  28.60. 

14.  Thirdly,  when  a  brother  carries  on  business  with  his  brother's 
money  but  in  his  own  name,  he  acquires  for  himself,  not  for  his 
brother.  This  is  the  view  of  Bartolus,  Baldus,  and  others  on  Cod. 
3.38.4,  of  Bartolus  and  others  on  Dig.  26.7.47.6,  of  Socinus  consilio 
254  nos.  7  and  8,  of  Deci.  consilio  255  nos.  3  and  4,  and  of  Tiraquellus 
vol.  I  De  Retractu  §  32  only  gloss  no.  17  where  he  cites  other  writers 
in  agreement  with  him.  Furthermore  if  a  man  can  lawfully  act 
either  in  his  own  name  or  in  the  name  of  his  partnership,  there  is  in 
case  of  doubt  a  presumption  that  he  acted  in  his  o\vn  name  and  not 
in  that  of  the  partnership.  See  Dig.  26.7.47.4  and  Bartolus'  note 
thereon,  the  text  of  Dig.  46.3.4,  Dig.  45.1.126.2,  Alexander  consilio  132 
no.  8  book  5,  Decius  consilio  446  no.  2,  Cornelius  consilio  310  book  3, 
Socinus  consilio   113   book  4,   Alexander  consilio   134  no.    6  book  5, 
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Bartolus,  Baldus,  Salicetus  and  others  on  Cod.  4.37.2;  these  writers 
say  that  an  acquisition  is  in  a  doubtful  case  presumed  to  have  been 
acquired  by  means  of  the  acquirer's  money  and  not  by  means  of  the 
money  of  his  partnership,  unless  the  contrary  is  shown,  Cod.  5.51.10, 
Dig.  42.5.24.  See  also  Peter  Ancharranus  consilio  140  where  he  says 
that  this  is  the  generally  received  view,  Alexander  consilio  134  in  fine 
book  5  and  consilio  78  book  2  no.  4  where  Carolus  Molina  cites  Romulus 
consilio  3  and  Cornelius  consilio  98  book  4 ;  see  also  Decius  consilio  348, 
Bertrand  consilio  253  book  3  who  are  of  the  same  opinion;  and  see  the 
authorities  collected  in  glosses  36  and  38  below. 

15.  Fourth,  death  dissolves  a  partnership.  Dig.  17.2.65.9,  Inst. 
3.25.5,  law  10  tit.  10  par.  3.  This  is  so  even  if  the  partners  have 
agreed  that  the  partnership  capital  shall  not  be  reclaimed  for,  say,  a 
period  of  three  years.  For  such  an  agreement  is  understood  to  apply 
only  unless  one  of  the  partners  should  die  within  that  period.  This 
is  the  view  of  Ancharranus  consilio  394,  of  Paulus  Parisius  consilio 
25  nos.  55  and  56  book  1  and  consilio  84  no.  2  et  seqq  in  the  same 
book,  of  Alexander  consilio  34  book  2,  and  of  Gregorius  Lupi  on  law 
10  at  the  beginning  of  the  large  gloss  tit.  10  part.  5.  If  this  is  so  in 
an  express  partnership,  it  must  apply  all  the  more  strongly  to  an 
implied  partnership  or  else  in  such  a  partnership  there  would  be  too 
many  peculiarities,  contrary  to  Cod.  5.11.1. 

16.  The  laws  foin,  cited  by  Joannes  Lupi,  do  not  militate  against 
this.  For  they  have  force  only  where  it  is  proved  that  there  is  a 
local  custom  to  that  effect  in  the  courts  which  are  to  decide  the  matter ; 
they  have  no  force  except  in  so  far  as  they  are  observed,  as  is  noted 
by  Roderic  Xuarez  in  his  introduction  to  the  laws  fori  folio  3.  And 
those  laws  are  not  here  in  use.  I  have  myself  found  the  practice  to  the 
contrary  in  the  Pincian  Court  of  Chancery.  And  I  am  not  impressed 
by  the  second  argument,  viz.  that  a  widow  while  she  remains  a  widow 
is  deemed  to  continue  in  her  former  marriage.  This  is  only  true  so 
far  as  concerns  the  advantages  and  usefulness  to  her  of  the  marriage, 
not  so  far  as  concerns  its  disadvantages  or  losses.  This  is  the  view  of 
the  learned  Doctors  cited  above,  and  of  Felin.  on  Decret.  Greg.  II 
2.15,  also  of  Arius  Pinellus  (no.  11)  on  Cod.  6,60.4.  But  the  essence 
of  a  partnership  is  that  it  not  only  brings  profit  but  also  makes  the 
partners  liable  for  losses,  otherwise  it  would  be  what  is  known  as  a 
leonine  partnership.  Dig.  17.2.29.2,  Dig.  17.2.30,  law  4  tit.  10  de 
societate  part.  5,  Inst.  3.25.1.  Moreover  if  the  widow  were  to  incur  a 
loss  by  such  a  continuation  of  the  partnership  it  is  certain  that  she 
would  not  be  bound  to  make  it  good  unless  she  had  made  a  fresh 
agreement  to  that  effect.  And  so  with  regard  to  losses  there  is  no 
fiction  that  she  continues  in  her  former  marriage,  but  only  with  regard 
to  benefits  and  advantages.  And  such  a  thing  is  wholly  foreign  to  the 
essence  of  partnership ;  it  would  be  within  her  will  and  pleasure  to 
take  advantage  of  the  partnership,  should  she  see  fit  to  do  so,  with 
regard  to  profits  without  doing  so  with  regard  to  loss.  Such  a  thing 
is  contrary  to  the  nature  of  partnership,  as  may  be  seen  from  the  laws 
cited  above.  The  other  arguments  of  Baldus  and  his  followers  can  be 
answered  in  one  word :  the  partnership  is  deemed  to  be  renewed  only 
when  all  the  elements  mentioned  by  Oldraldus  and  Bartolus  on  Dig. 
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26.7.47.6  are  present,  and  then  only  when  profits  are  divided,  as 
Decius  advised  on  a  similar  point  consilio  21  no.  6  at  the  words 
*^et  ita  ex  omnibus  supradictis'\ 

17.  The  true  answer,  then,  in  this  controversy  is  as  follows,  with 
the  distinction  there  made.  Let  us  assume  that  the  deceased  husband 
entered  into  a  contract  of  partnership  with  someone,  either  a  partner- 
ship in  all  goods  or  in  one  undertaking  or  in  a  tax-farm,  see  Dig. 
17.2.5  and  law  3  tit.  10  part  5.  Or  perhaps  he  had  not  entered  into 
any  partnership  but  was  himself  a  lessee  of  state  revenue  which  lease 
was  still  unexpired  at  the  time  of  his  death.  Or  perhaps  he  was  a  mer- 
chant. Or,  finally,  he  was  neither  a  merchant  nor  a  lessee.  In  the 
first  case  (where  the  husband  has  entered  into  a  contract  of  partner- 
ship with  another  either  in  all  goods  or  in  a  single  undertaking)  the 
partnership  is  dissolved  b}^  his  death.  And  if  the  wife  is  a  sharer  in 
the  partnership,  the  husband's  share  being  common  to  husband  and 
wife  as  we  have  here  stated,  what  is  the  result?  If  one  partner 
admits  a  stranger  into  the  partnership  without  the  consent  of  his 
partners,  such  stranger  is  not  a  partner  except  only  of  the  partner  who 
admitted  him.  This  is  the  view  of  Baldus  on  Dig.  17.2.19  and  of  Peter 
de  Ubald.  de  Perusi.  in  his  treatise  De  Diiohus  Fratribus  11  par. 
principa  no.  1.  They  base  this  view  on  the  fact  that  partnership  arises 
by  agreement  Dig.  17.2.31 ;  and  no  one  can  be  my  partner  whom  T 
do  not  wish  to  be  such,  Dig.  17.2.19  and  Baldus'  note  thereon;  and  my 
partner's  partner  is  not  my  partner.  Dig.  17.2.20  and  Cornelius 
consilio  317  no.  2.  Moreover  even  if  the  wife  could  be  said  to  have 
been  a  partner,  by  the  death  of  one  of  several  partners  the  whole 
partnership  is  dissolved  unless  there  is  an  agreement  to  the  contrary 
in  the  partnership  contract,  Inst.  3.25.5,  Dig.  17.2.65.9.  And  the  heir 
of  a  partner  does  not  succeed  to  the  partnership,  as  may  be  seen 
therefrom;  a  partnership  may  not  be  formed  on  terms  that  its  rights 
and  liabilities  shall  pass  to  the  heirs  of  the  partners.  Dig.  17.2.35,  Dig. 
17.2.59,  and  laws  1  and  nit.  tit.  10  part.  5,  unless  of  course  the  partner- 
ship is  renewed  by  fresh  agreement  express  or  implied,  Dig.  17.2.37. 

18.  This  does  not  apply  to  a  partnership  of  tax-farmers,  which  is 
not  dissolved  by  death  if  the  heirs  are  mentioned,  except  in  the  case 
of  the  death  of  that  partner  who  was  chosen  to  work  the  tax-farm  if 
his  heir  is  not  so  suitable  for  the  work;  see  Dig.  17.2.59,  Dig.  17.2.63.8, 
Peter  de  Ubald.  ^'De  Duohiis  Fratrihus"  part.  11  no.  2,  Cornelius 
consilio  121  no.  7  and  consilio  122  no.  2  book  1,  Carolus  Raynus  consilio 
91  no.  7  book  1  and  consilio  92  no.  8  book  1,  and  Cassaneus  Consue- 
tudines  Burgundiae  last  folio  no.  97.  Indeed  a  partnership  in  a  tax- 
farm  passes  not  only  to  heirs  but  to  the  heirs  of  heirs,  see  the  gloss 
on  Dig.  17.2.69  and  Peter  de  Ubald  ''De  Diiohus  Fratrihus"  11  part, 
no.  82. 

19.  To  return.  If  by  express  or  implied  agreement  there  is  a 
renewal  of  partnership  between  the  partner  and  the  heirs  and  wife  of  the 
deceased  husband,  all  such  things  as  are  done  subsequent  to  such  new 
agreement  must  be  shared,  Dig.  17.2.37.  And  even  in  the  absence  of 
such  fresh  agreement  or  new  contract  of  partnership,  profit  derived 
from  partnership  property  after  the  death  of  a  partner  must  be  shared 
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e.g.  fruits  of  an  estate  or  the  hire  money  for  horses  belonging  to  the 
partnership  or  the  price  of  goods  sold  and  delivered,  Dig.  17.2.65.2,  Dig. 
17.2.65.9.  But  if  the  profit  is  external  to  the  partnership  property,  if, 
for  example,  the  price  of  goods  sold  and  delivered  is  invested  in  some 
undertaking  by  a  partner  or  by  the  heir  of  the  deceased  partner  and 
profit  is  derived  therefrom,  such  profit  is  not  shared,  according  to  the 
decision  of  the  jurisconsult  in  Dig.  26.7.47.6,  Dig.  17.2.60  where  the  case 
is  dealt  with,  according  to  Jacobus  de  Are.  on  Dig.  17.2.65.9  and  Peter 
de  Ubald.  in  his  treatise  De  Duohics  Fratrihus  part  11  no.  15.  The 
same  view  was  held  by  Alexander  consilio  132  book  5,  by  Gregorius 
Lupi  on  law  10  in  the  large  gloss  tit.  10  par.  5,  by  Cornelius  conmlio 
122  no.  3  book  1,  by  Carolus  Ruynus  consilio  90  no.  11  in  fi.  book  1, 
and  by  Paulus  Parisius  consilio  88  nos.  11  and  12  book  1. 

20.  The  heir  or  wife  of  a  deceased  partner  is  bound  to  carry  on 
business  commenced  by  the  deceased  and  his  partner,  though  they  are 
not  bound  to  start  new  undertakings,  Dig.  17.2.40,  Dig.  17.2.65.2,  Dig. 
3.5.21.2;  see  also  Peter  de  Ubald.  de  Perus.  '^De  Duohus  Fratrihus^^ 
par.  11  no.  16,  Cornelius  consilio  122  nos.  8  and  9  book  1,  and  Carolus 
Ruynus  consilio  216  no.  1  book  1.  Cornelius  in  consilio  122  above- 
cited  gives  a  very  good  example :  living  partners  bought  in  the  name 
of  their  partnership  what  is  commonly  known  as  a  salt-business  i.e.  the 
sole  right  to  sell  salt,  enjoyed  by  the  vendor  alone —  it  being  prohibited 
under  penalty  for  others  to  sell  salt — ;  one  of  the  partners  died  within 
the  period  of  four  years  prescribed  in  the  sale  or  lease,  and  his  heirs 
claimed  the  right  to  use  and  enjoy  the  right  purchased  by  the  partner- 
ship and  to  share  the  profit  accruing  from  sales  of  salt  made  and  to 
be  made  subsequent  to  their  testator's  death;  the  surviving  partners 
refused  to  allow  this.  Cornelius  gave  it  as  his  opinion — quite  cor- 
rectly, I  think — that  the  profit  in  such  a  case  must  be  shared  with 
the  heirs,  on  the  ground  that  the  heirs  of  a  partner  are  bound  to  com- 
plete transactions  already  commenced  by  the  deceased.  Dig.  17.2.40 ;  if 
from  such  a  purchase  of  a  salt-business  loss  had  been  incurred  by  the 
partnership,  the  heirs  would  have  been  bound  to  contribute  their  pro- 
portion, and  so  they  were  naturally  entitled  to  a  share  of  the  profits. 
Another  example  is  given  in  Dig.  17.2.65.2  in  the  following  words: 
''If  a  partnership  is  ''formed  with  a  view  to  the  purchase  or  hire  of 
some  particular  "thing,  in  such  a  case,  according  to  Labeo,  even  such 
gain  or  "loss  as  occurs  after  the  death  of  one  of  the  partners  will  be 
"shared  in  common."  And  the  gloss  on  the  word  ^'lucri"  says  that 
this  applies  when  the  profit  has  already  been  earned  by  a  purchase  of 
property  before  the  death  of  a  partner.  Dig.  17.2.65.9,  but  otherwise 
not.  Dig.  17.2.60,  Dig.  17.2.63.8  at  the  words  ''quod  non  similiter''. 

21.  Our  second  case  is  where  the  deceased  husband  had  not  entered 
into  any  contract  of  partnership  with  anyone,  but  was  on  his  own 
account  a  lessee  of  state-revenues  or  of  some  other  rents.  If  at  the 
time  of  his  death  the  period  of  the  lease  is  unexpired,  profit  and  loss 
accruing  from  the  lease  after  the  husband's  death  must,  in  my  opinion, 
be  shared  by  the  widow.  This  is  so  either  because  she  is  in  the  position 
of  an  heir  with  regard  to  a  moiety  of  the  profits,  as  I  said  in  no.  20 
above ;  or  because  a  partner  must  after  the  death  of  his  partner  share 
with  the  heirs  of  his  deceased  partner  profit  and  loss  incurred  by 
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the  purchase  of  property  before  the  decease,  Dig.  17.2.65.2.  and  the 
gloss  thereon;  or  else  because  intrinsic  profit  or  loss  from  partnership 
property,  e.g.  the  fruits  of  partnership  property,  or  hire-money  for 
partnership  horses,  or  the  price  of  partnership  goods  sold  and  deliv- 
ered after  a  partner's  death,  or  the  loss  or  deterioration  of  such  things 
— all  these  undoubtedly  inure  to  the  heirs  of  the  deceased  partner  and 
to  the  surviving  partner,  although  things  outside  the  partnership  prop- 
erty do  not  so  inure,  Dig.  17.2.65.2  (according  to  another  commonly 
accepted  meaning).  Dig.  17.2.65.9,  Dig.  26.7.47.6  mentioned  in  no.  19 
above. 

22.  Tlie  third  case  is  where  the  husband  ^Yas  a  merchant,  and  his 
wife  after  his  death  carries  on  and  exercises  the  same  business  or  trade. 
It  will  be  more  readily  presumed  that  she  had  the  intent  to  continue 
the  partnership  of  husband  and  wife  than  if  she  carries  on  a  new  kind 
of  business ;  see  the  argument  to  the  text  of  D.  17.2.40  and  the  gloss  on 
D.  17.2.35  together  with  the  authorities  to  the  same  effect  collected  by 
Decius  consilio  255  and  Paulus  Parisius  consilio  84  no.  5  book  1.  We 
shall  deal  with  all  the  points  which  bear  on  this  case  in  the  following 
numbers  and  so  we  leave  it. 

23.  Or  else  the  husband  was  not  a  merchant.  In  this  case  we  must 
make  a  sub-distinction.  If  the  widow  and  the  heir  of  the  husband 
carry  on  no  trade  but  merely  hold  the  inheritance  jointly  and  undi- 
vided, there  will  not  be  a  presumption  of  partnership  from  this  alone, 
not  even  between  brothers  unless  they  expressly  say  so;  see  Dig. 
10.2.39.3  from  which  text  Baldus  argues  to  this  effect  on  Dig.  26.7.47.6 
(no.  5)  at  the  words  "ex  praedictis  tamen"  see  also  on  Dig.  17.2.52.6 
followed  by  Fulgosus  and  Palus  Castr.  on  Cod.  3.84.4,  Alciatus 
regula  1  praesumpt.  cap.  25  no.  2,  Decius  consilio  66  no.  2,  Paulus 
Parisius  consilio  84  nos.  10  and  13  book  1,  and  Cassaneus  in  Con- 
mctudines  Burgundiae  rub.  7  §  5  at  the  words  "meilleur  deleauire^^ 
no.  28  folio  244  ad  finem.  This  is  conformed  by  the  generally  approved 
view  on  Salicetus  (nos.  14  and  15)  on  Cod.  3.38.4,  who  says  that  even 
if  brothers  share  all  fruits  and  returns  of  their  paternal  possessions, 
there  is  not  even  so  a  presumption  of  a  partnership  between  them  in  all 
goods  or  even  in  those  goods  of  which  they  share  the  fruits.  This  is 
followed  by  Soci.  consilio  192  at  the  words  "fateor  enim^'  part.  2,  by 
Alexander  consilio  24  in  fine  book  1  and  consilio  48  no.  6  book  2,  by 
Jason  on  Cod.  6.22.1  at  the  words  " secundus  casus  principalis'^  by 
Decius  consilio  21  nos.  5  and  6,  by  Bartolus  on  Dig.  43.19.1.4,  by  Peter 
de  Ubal.  de  Perusi.  in  his  treatise  De  Duohus  Fratrihus  part  3  nos.  18 
and  31,  by  Aymon  Sabillia.  consilio  26  no.  1,  by  Paulus  Parisius 
consilio  84  no.  10  et  seqq.  and  consilio  85  no.  2  book  1,  by  Barba.  consilio 
22  no.  11  and  by  Boerius  decis.  214  in  fine. 

24.  But  the  opinion  of  Bartolus  on  Dig.  26.7.47.6  is  opposed  by 
Baldus  on  Cod.  3.38.4  (no.  14).  He  says  that  a  partnership  can  be 
impliedly  formed  even  between  persons  who  do  not  carry  on  business, 
if  the  intent  to  form  a  partnership  can  be  gathered  from  their  other 
actions.  This  is  so  in  the  case  of  noblemen  who  do  not  carry  on  trade 
for  profit,  but  join  together  in  paying  salaries,  wages,  dowries  and 
gifts;  and  no  one  can  dispute  that  acts  of  that  kind  are  partnership 
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acts  from  which  an  intention  and  willingness  to  form  a  partnership 
can  be  inferred,  Cod.  6.25.5.  Baldus  says  that  the  same  view  was 
held  by  Jacobus  de  Aren.,  Ryzar,  and  Oldraldus.  Baldus  advanced  the 
same  opinion  in  his  treatise  Dc  Duohus  Fratribus  col.  8,  as  did  Anchar- 
ranus  consilio  302  no.  7  and  Alexander  consilio  49  no.  5  book  1  and 
consilio  48  no.  5  in  the  same  book.  But  this  view  of  Baldus  is  in  effect 
a  limitation  on  the  rule  laid  down  by  Bartolus  on  Dig.  26.7.47.6,  as  is 
noticed  thereon  by  Cumanus  near  the  end,  by  Jason  on  Cod.  6.22.1 
at  the  words  " seciindus  casus  principalis''  ad  finem,  and  by  Cassaneus 
in  Consuetudines  Burgundiae  rub.  7  §  5  at  the  words  ^'meilleur  deleau- 
tre''  no  28. 

25.  If,  however,  the  husband's  heir  carries  on  business  and  the 
widow  does  not,  then  no  partnership  is  presumed,  since  the  wife  risks 
nothing.  Dig.  17.2.1;  and  the  man  who  carries  on  business  would  seem 
to  be  giving  if  he  were  to  share  profits,  and  such  a  thing  must  not  be 
presumed.  Dig.  17.2.5.  And  so  if  he  is  unwilling  to  share  any  longer, 
he  cannot  be  compelled  to  do  so,  Cod.  3.38.4,  Dig.  17.2.52.6,  law  7  tit.  10 
part.  5  at  the  words  " otro  si'\  This  view  was  adopted  by  Bartolus  on 
Dig.  26.7.47.6  (no.  5)  by  Fulg.  and  Paulus  on  Cod.  3^38.4,  and  by 
Paulus  Parisius  consilio  84  nos.  15  and  58  and  consilio  86  no.  13  book 
].  Baldus,  however,  on  Cod.  3.38.4  limits  this  by  saying  that  it  does 
not  hold  good  if  one  of  the  brothers  who  is  not  carrying  on  business 
contributes  to  the  common  store  whatever  he  acquires  from  other 
sources  e.g.  salary,  dowry  and  gifts.  In  this  he  is  followed  by  Anchar- 
ranus,  Alexander,  and  Jason  in  the  passages  cited  above,  also  by  Peter 
de  Ubald  in  his  treatise  De  Duohus  Fratribus  part.  3  no.  12  et  seqq. 
and  by  Cassaneus  in  his  Consuetudines  Burgundiae  rub.  7  §  5  at  the 
words  ^'meilleur  deleautre"  no  29  folio  244  col.  2. 

26.  But  when  brothers  hold  their  paternal  inheritance  jointly,  or 
the  widow  and  her  husband 's  heirs  all  carry  on  business,  the  universally 
adopted  rule  is  that  if  brothers  live  together  after  their  father's  death 
with  the  inheritance  undivided  or  if  the  widow  and  her  husband's 
heirs  live  together  after  his  death  sharing  the  profit  from  the  inheri- 
tance or  business  and  not  rendering  mutual  accounts  of  profits,  there 
is  a  presumption  that  they  have  formed  a  partnership  in  all  goods. 
This  is  shown  by  Bartolus  on  Dig.  26.7.47.6  (nos.  5  and  6)  and  by 
Baldus  on  Cod.  3.38.4  (no.  13).  It  is  true  that  there  is  not  a  pre- 
sumption of  partnership  from  the  mere  fact  that  brothers  hold  their 
father's  inheritance  undividedly.  Dig.  10.2.39.3,  as  I  said  above,  no.  23. 
But  if  they  pool  the  profits  of  their  undertakings  and  do  not  divide  up 
the  balance  of  profits,  there  automatically  arises  a  presumption  that 
they  have  formed  a  partnership.  Dig.  17.2.7.  For  such  a  sharing  of 
profits  cannot  take  place  without  implying  the  name  and  rights  of  a 
partnership,  see  the  argument  to  Dig.  29.2.20.4,  and  so  we  say  that 
they  have  formed  a  partnership,  according  to  Bartolus  and  Baldus  in 
the  passages  cited  in  this  number.  And  so  far  as  concerns  this  rule 
they  are  supported  by  Ancharranus  consilio  31  in  princip.  who  says 
that  if  brothers  reside  together,  pool  profits,  and  do  not  account  for 
profits  or  expenses,  there  arises  a  presumption  of  partnership  between 
them.  This  was  also  the  opinion  of  Peter  de  Anchar.  consilio  302  no. 
7  who  quotes  Dig.  22.3.26  and  Dig.  24.1.38.    He  is  supported  with  many 
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arguments  by  Ludovicus  Rom.  coiisilio  291  in  prin.,  and  also  by  Anj^ulo 
consilio  85  ad  fin.,  by  Alexander  (who  is  very  sound  here)  consilio  49 
no.  5  book  1,  by  Paulus  Cast,  consilio  349  no.  1  book  1,  by  Decius  at 
some  length  consilio  66  nos.  2  and  3  consilio  86  (where  he  cites  many 
others  to  the  same  effect),  consilio  268,  consilio  548,  consilio  21  nos.  1 
and  2,  and  consilio  638,  by  Cornelius  consilio  9  nos.  1"  and  3,  consilio 
24  no.  5  book  1,  consilio  251  and  consilio  299  book  4,  by  Jason  on  Cod. 
6.22.1  col.  4  at  the  words  " qnartns  et  ultimus  casus''  and  in  consilio 
2  and  consilio  3  book  3,  Soci.  consilio  4  book  4,  consilio  72  and  consilio 
87  book  1,  consilio  160,  265  and  291  book  2,  by  Lud.  Rom.  consilio 
470  e^  seqq.,  by  Coepola  in  Consiliis  Civilihus  consilio  40,  by  Alciatus 
De  presumptio7iihus  1  par  presumpt.  25  no.  2  who  says  it  is  the  com- 
mon opinion,  by  Antonius  Rubeus  consilio  95,  by  Stephanus  Bertrandus 
very  fully  in  consilio  39  cols.  2  and  3  and  consilio  27  col.  penult,  book 
2,  by  Aymon  Sabillia  consilio  27  no.  1,  by  Paulus  Parisius  consilio  84 
nos.  1  and  50  book  1,  who  cites  others  in  agreement,  and  by  Peter  de 
Ubald.  de  Perus.  in  his  treatise  De  Duohus  Fratrihus  part.  3  no.  20 
et  seqq.  and  from  no.  34.  From  these  passages  you  may  discover 
many  facts  which  give  rise  to  a  presumption  of  implied  partnership. 

27.  But  all  the  learned  doctors  cited  above  are  dealing  for  the 
most  part  with  cases  of  tw^o  brothers  or  of  uncle  and  nephew^s;  and 
in  those  cases  much  depends  on  the  conjunction  of  ties  of  blood  and 
common  residence.  And  so  it  w'ould  seem  that  our  conclusion  only 
holds  good  as  betw^een  a  widows  and  her  sons  and  not  betw-een  a  w^idow^ 
and  the  extraneous  heirs  of  her  deceased  husband.  Alciatus,  however, 
de  praesumptionihus  rule  1  presumpt  25  no.  2  saj^s  that  the  same  rule 
holds  good  in  the  case  of  extraneous  heirs  on  the  ground  that  such 
acts  cannot  take  place  outside  the  rights  and  name  of  partnership, 
see  the  argument  Dig.  29.2.20.4.  He  distinguishes  between  the  cases 
of  blood  kin  and  extraneous  heirs  by  sajdng  that  the  implied  partner- 
ship with  extraneous  heirs  is  only  presumed  to  apply  so  far  as  it  is 
shown  that  they  have  shared,  while  the  partnership  betv/een  brothers 
w^ill  be  presumed  to  be  a  partnership  in  all  goods  unless  the  contrary 
is  shown  by  their  acts  e.g.  if  they  only  share  the  profits  of  a  single 
undertaking  and  not  otherwise.  It  is  in  this  sense  that  he  under- 
stands the  opinion  of  Bartolus  on  Dig.  26.7.47.6. 

28.  But  in  my  opinion  the  same  rule  should  be  applied  to  both 
cases.  If  either  between  brothers  or  between  a  widow  and  her  deceased 
husband 's  heirs  such  partnership  acts  take  place  as  cannot  be  performed 
outside  the  rights  and  name  of  a  partnership  in  all  goods,  it  is  pre- 
sumed that  a  universal  partnership  has  been  formed.  This  is  so,  for 
example,  if  they  pool  all  property  w^hatsoever  and  whencesoever  accru- 
ing, both  property  of  such  a  kind  as  is  especialh^  included  in  a  partner- 
ship in  all  goods  e.g.  legacies,  inheritances,  gifts,  military  and  quasi- 
military  property,  ownership  of  property,  and  the  like,  Dig.  17.2.3.3, 
and  also  all  other  things  w-hatsoever  accruing  to  the  brothers  in  any 
way  w^hatsoever,  and  if  they  use  all  things  promiscuously  as  common 
property  both  as  regards  the  ownership  and  the  income^  thereof,  and 
if  the  deeds  are  held  in  common  b}^  all  and  are  described  as  common 
property  in  the  public  registers  of  taxes.     By  such  a  joint  description 
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of  all  property  and  joint  payment  of  debts  a  presumption  of  joint 
ownership  arises,  Cod.  11.58.14.  For  this  and  other  reasons  this  view 
is  adopted  by  Ange.  consilio  112  col.  1,  by  Peter  de  Perusio  in  consilio 
which  begins  ''factum  sic  proponitur,  apparet  in  Catasto'^  by  Ludo. 
Roma,  consilio  291  no.  5  et  seqq.,  who  refers  these  two  opinions  to  the 
letter  of  the  law;  it  is  supported  with  many  arguments  by  Peter  de 
Ubald  de  Purisio  in  his  treatise  De  Duohus  Fratrihus  part.  3  no.  32 
et  seqq.  which  should  certainly  be  referred  to,  and  very  ably  by  Decius 
consilio  69  no.  2  et  seqq.  and  consilio  68  no.  1.  Decius  extends  this  to 
apply  even  to  a  case  where  one  brother  resides  in  distant  parts,  pro- 
vided only  that  he  is  carrying  on  a  common  undertaking.  Ancharranus 
is  of  the  same  opinion  consilio  302  no.  6  in  fine  and  no.  7,  as  are  Socin. 
consilio  192  no.  3  book  2  and  A\Tiion  Cravette  consilio  26  no.  1  in  fine 
and  no.  3,  who  declares  that  this  is  the  general  and  correct  opinion 
and  follows  Socin.  who  is  of  the  same  opinion  consilio  291  no.  1  book  2. 
See  also  Jason  on  Cod.  6.22.1  col.  4  at  the  words  ''videamus  nunc  par- 
ticulariter'^  and  in  consilio  2  col.  11  at  the  words  ''octavo  non  ohstat^' 
and  consilio  3  col.  3  at  the  words  "sed  praemissis  non  o'bstantiMis^' 
book  3  where  he  says  that  this  is  the  common  view.  He  quotes  Baldus 
and  Albericns  on  Cod.  6.22.1  as  saying  that  this  rule  is  customarily 
observed  and  Barba.  consilio  22  col.  9  and  consilio  37  col.  10  book  2. 
Cornelius  held  the  same  view  in  consilio  61  col.  1  book  1  and  consilio 
58  book  4.  It  is  true  that  Paulus  Castr.  consilio  349  near  the  end 
book  1  was  of  the  contrary  opinion.  He  held  that  a  partnership  in  all 
goods  cannot  be  formed  without  express  contract  and  cannot  arise  by 
implication.  He  was  followed  by  Alexander  consilio  76  duhio  2  and 
consilio  77  suhscriptione  3  book  4  and  by  Coepola  consilio  42  can  3 
near  the  middle.  Yet  the  former  view  is  sounder  and  more  generally 
accepted  and  is  adopted  by  Gregorius  Lupi  on  laws  6  and  7  tit.  10 
part.  5  and  by  Cassaneus  in  his  Consuetudines  Burgundiae  rub.  7  §  5 
at  the  words  "meilleur  deleautre"  no  31  et  seqq.  folio  244  who  at  the 
beginning  of  the  next  folio  mentions  many  acts  from  which  an  universal 
partnership  can  be  presumed  no.  33,  which  he  adopted  from  Angelus 
consilio  112. 

29.  But  if  one  brother  purchases  an  estate  or  some  other  posses- 
sion in  his  own  name,  it  is  doubtful  whether  this  is  shared  with  the 
other  brothers  who  hold  their  deceased  father's  property  in  common 
and  undivided.  In  my  opinion  we  should  distinguish  between  dif- 
ferent cases.  If  they  have  made  an  implied  contract  of  partnership 
in  all  goods,  on  the  principles  dealt  with  in  no.  28  above,  and  subse- 
quently for  a  considerable  period  share  the  fruits  and  profits  of  their 
common  property  and  then  after  some  time  one  of  them  of  his  own 
accord  and  secretly  buys  land  in  his  own  name  without  notice  to  his 
partners,  he  will  undoubtedly  be  bound  to  share  such  a  purchase. 
He  cannot  benefit  by  such  a  secret  and  wrongful  purchase.  He  could 
not  expressly  retire  from  the  partnership  in  the  absence  and  without 
the  knowledge  of  his  partner.  He  must  retire  in  the  presence  of  his 
partner  or  else  on  notice  to  his  partner.  Dig.  17.2.65.7.  See  also 
Baldus  on  Cod.  3.38.4  who  says  that  the  case  is  the  same  if  a  partner 
during  the  existence  of  the  partnership  deceives  his  partner  by 
secretly  carrj^ng  on  business  in  his  own  name;  such  a  partner  must 
share  the  profit  and,  as  a  punishment,  bear  all  the  loss  himself.  Dig. 
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17.2.17.1.  Baldus  is  followed  by  Peter  de  Ubald.  de  Furiosi  in  his 
treatise  De  Duohus  Fratrihus  part.  11  nos.  1  and  14.  Indeed  if  both 
partners  have  been  secretly  acting  in  their  own  names,  thej^  must 
mutually  share  everything;  for  mutual  consent  is  needed  to  bar  a 
partnership  action,  Dig.  17.2.65.3.  This  was  Baldus'  view  as  is  shown 
by  Peter  de  Ubald.  in  his  said  treatise  De  Duohus  Fratrihus  part  5 
no.  36. 

30.  This  view  is  strengthened  by  the  opinion  of  the  same  Baldus 
on  Cod.  3.32.8.  He  says  that  if  an  uncle  and  nephew  reside  together 
and  hold  an  inheritance  undivided  and  mutually  share  the  fruits 
thereof  and  if  the  uncle,  being  more  prudent,  sells  his  fruits  and  then 
buys  land  in  his  own  name,  he  will  be  bound  to  share  with  his  nephew 
the  land  so  purchased,  if  they  were  partners  in  all  goods.  And, 
according  to  Baldus,  such  a  presumed  and  implied  partnership  is 
deemed  to  be  a  partnership  in  equal  shares.  But  as  to  this  see  Paulus 
Parisius  consilio  84  last  number  and  consilio  85  no.  10  et  seqq.  book  1. 
Baldus  is  quoted  and  followed  by  Jason  on  Cod.  6.22.1  col.  5  at  the 
words  ^'secundo  in  quantum' \  Bartolus,  in  approving  of  this  opinion 
of  Baldus,  quotes  another  opinion  of  Baldus  on  Dig.  12.1.16  to  the 
effect  that  if  of  several  brothers  who  are  partners  in  all  goods  one 
without  the  knowledge  of  the  others  buys  an  estate  in  his  own  name, 
the  estate  will  be  his  own  but  by  partnership  law  he  will  be  bound  to 
share  it,  since  he  cannot  dissolve  the  partnership  without  his  brothers' 
knowledge  though  it  would  be  otherwise  if  he  acted  with  the  knowl- 
edge and  consent  of  his  partners.  He  is  followed  thereon  by  Alex- 
ander, Jason,  and  Decius,  and  by  the  same  Alexander  consilio  78  book 
2  and  consilio  37  in  -fine  book  4,  by  Tiraquellus  vol.  I  De  Retractu 
§  32  no.  17,  by  Baldus  on  Cod.  4.50.1  and  on  Dig.  17.2.52.6  following 
Ricard.  and  Cyn.  thereon  and  on  Cod.  3.38.4  (nos.  13  and  14).  With 
these  authorities  Jason  thereon  strengthens  his  opposition  to  Bartolus 
on  Dig.  26.7.47.6,  and  he  quotes  as  being  of  the  same  opinion  Peter  de 
Ancharr.  consilio  302  no.  7  at  the  words  '^venio  ad  secundum  duhium'^ 
and  no.  8,  Ang.  consilio  112  beginning  ^^Panucius'^  and  Alexander 
consilio  49  no.  11  book  1,  who  discusses  this  at  length.  Carolus  Molina 
quotes  as  in  agreem.ent  with  this  Maria.  Soci.  Junior  consilio  24  no.  4 
book  2,  Gregorius  Lupi  on  law  7  at  the  words  ^Uina  cosa'^  ad  finem 
tit.  10  part.  5.  And  this  view  is  true  and  accepted,  whatever  Joannes 
Lupi  thought  to  the  contrary,  in  his  lecture  on  Decret.  Greg.  IV  20, 
§  65  no.  12. 

31.  In  harmony  with  this  are  the  words  of  Socinus  consilio  254 
nos.  7  and  8  book  2.  Even  though,  he  says,  a  brother  carrying  on 
business  in  his  own  name  with  his  brother's  money  acquires  for  him- 
self and  not  for  his  brother,  as  is  noted  by  Bartolus  on  Dig.  26.7.47.6 
(no.  6)  and  Cod.  3.38.4,  yet  this  is  only  so  when  a  brother  merely 
borrows  his  brother's  money.  But  if  a  common  undertaking  or  busi- 
ness has  been  carried  on  for  a  long  time  and  one  of  the  brothers  subse- 
quently begins  to  manage  it  in  his  own  name,  then  the  fortune  and 
business  of  the  one  cannot  be  benefited  without  at  the  same  time  bene- 
fiting the  other.  For  we  are  dealing  with  universal  rights  and  the 
same  applies  in  the  case  of  a  peciclium,  a  flock,  or  an  inheritance.  Dig. 
5.3.20.3,  Dig.  15.1.40.     For  these  and  many  other  reasons  this  same 
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view  is  adopted  by  Decius  consil.  255  no.  2  book  2  and  Benvenutus 
de  Stracha  in  his  treatise  De  Mercatore  parts  in  fine  no.  97. 

32.  Or  it  may  be  that  there  is  no  contract  of  partnership  in  all 
g:oods  but  only  a  partnership  in  all  profits  earned  by  work  and  labour. 
This  would  be  so  if  thej^  had  in  fact  shared  nothing  but  profits  earned 
by  work  and  labour;  since  voluntary  actions  must  not  be  extended  to 
apply  further  than  they  in  fact  go,  see  Cod.  4.12.4,  Bartolus  and  the 
doctors  on  Dig.  26.7.47.6  ad  finem,  Decius  consilio  21  no.  5,  and  Paulus 
Parisius  consilio  85  nos.  5  and  7  book  1.  In  such  circumstances  we 
must  distinguish  between  different  cases,  viz.  whether  one  of  the 
brothers  makes  a  purchase  in  his  own  name  or  in  the  name  of  the  part- 
nership or  whether  it  is  doubtful  which  he  did.  In  the  first  case,  if  he 
buys  in  his  own  name  for  the  sake  of  acquisition  and  profit  with  the 
object  of  reselling  and  of  profiting  thereby,  he  is  bound  to  share  with 
his  partners,  Dig.  17.2.7.  This  arises  from  the  nature  of  such  a  part- 
nership, Dig.  17.2.7,  as  is  shown  on  the  strength  of  that  law  by  Peter 
de  Ubald.  de  Perus.  in  his  treatise  De  Duohus  Fratrihus  part  5  no.  3 
at  the  words  ^^pro  concordia".  For  when  it  is  the  custom  of  the 
brothers  to  make  purchases  in  the  name  of  the  partnership,  a  partner 
Avho  buys  in  his  o\\ti  name  seems  to  intend  to  defraud  his  partner  and 
to  retire  from  the  partnership  which  they  have  formed  by  custom; 
and  such  retirement  is  not  permitted  unless  by  common  consent  or 
when  the  object  of  the  partnership  has  been  completed  or  by  resigna- 
tion in  the  presence  of  the  partner  at  a  reasonable  time,  as  I  said  in 
this  gloss  in  no.  29  above.  If,  secondly,  it  is  clear  that  the  purchaser 
did  not  buy  for  the  sake  of  profit  and  gain  but  in  order  to  keep  his 
purchase  for  himself — if,  for  example,  he  had  need  of  a  suitable  house 
in  which  to  reside  or  the  like — in  such  a  case  he  is  not  bound  to  share 
A\^th  his  partners,  since  such  a  purchase  is  outside  the  objects  of  the 
partnership;  see  Dig.  17.2.52.5  and  Dig.  17.2.52.6  which  say  that  a 
partnership  in  a  single  undertaking  does  not  extend  to  any  other 
undertaking ;  see  also  to  the  same  effect  law  7  tit.  10  de  societate  at  the 
words  ^'otro  si^'  par.  5.  But  when  it  is  not  clear  with  what  intent 
the  purchase  was  made,  we  must  resort  to  presumptions,  see  the  argu- 
ment to  Dig.  46.3.30,  Dig.  3.5.34,  Dig.  22.3.26,  and  Cod.  2.21.6.  Intent 
is  presumed  to  be  such  as  actions  show.  Cod.  6.25.5,  Inst.  2.1.15.  And 
the  presumptions  are  set  out  by  Peter  de  Ubald.  in  his  treatise  De 
Duo  Fratrihus  part.  5  no.  3  at  the  words  ^^pro  concordia'\ 

33.  The  second  case  is  w^here  one  partner  purchases  in  the  name 
of  the  partnership.  The  purchase  is  shared  if  it  is  bought  for  the  sake 
of  profit  and  gain  in  accordance  with  the  nature  of  the  partnership. 
If  an  article  of  some  other  kind  is  purchased  in  the  name  of  the  part- 
nership, it  is  shared  if  the  other  partner  ratifies  the  transaction  but 
not  otherAvise,  Dig.  3.5.24.  If  the  other  partner  does  not  ratify  the 
purchase,  it  belongs  solely  to  the  purchaser.  Dig.  18.1.64.  See  Peter 
de  Ubald.  in  his  treatise  De  Duo  Fratrihus  part  5  no.  3  at  the  words 
*'aict  erat  contracta".  If  it  is  doubtful  in  whose  name  the  purchase 
was  made,  you  should  decide  in  accordance  with  no.  38  below. 

34.  Or  else  the  implied  partnership  which  is  formed  between 
brothers  or  between  a  widow  and  her  deceased  husband's  heirs  is 
neither  one  in  all  goods  nor  in  all  profits  earned  by  work  and  labour 
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but  only  in  a  single  undertaking.  This  might  happen  if  they  share 
profits  from  a  single  undertaking  such  as  a  salt-mine,  an  alum-factory, 
or  a  cloth-mill  or  the  like,  in  which  case  it  would  be  said  that  they  had 
formed  a  partnership  in  such  single  undertaking;  see  Dig.  17.2.52.5 
and  Bartolus  on  Dig.  26.7.47.6  (no.  6)  who  is  followed  by  all  the 
doctors  thereon  and  the  other  writers  cited  in  nos.  26  and  28  above. 
See  also  Peter  de  IJbald.  in  his  treatise  Be  Duohus  Fratrihus  part  5 
no.  3  in  princip.,  Alexander  consilio  132  no.  16  book  5,  and  Paulus 
Parissius  consilio  85  nos.  7  and  8  who  cites  others  in  agreement  with 
him  and  consilio  84  nos.  57  and  59.  For  voluntary  acts  must  not  be 
extended  to  apply  further  than  they  in  fact  go.  Cod.  4.12.4,  Dig. 
43.19.1.4,  Cod.  2.19.1,  Cod.  2.19.20.  In  such  a  case  as  this  when  a 
purchase  is  made  outside  the  objects  of  the  partnership  the  purchase 
is  made  either  in  the  name  of  the  purchaser  or  in  the  name  of  the 
partnership  or  the  question  is  doubtful.  And  in  the  first  case  it  is 
either  purchased  with  the  purchaser's  own  money  or  with  partner- 
ship money  or  the  question  is  doubtful.  If  the  purchaser  buys  in  his 
own  name  and  with  his  own  money,  there  is  no  doubt  that  the  pur- 
chase is  not  shared  and  belongs  to  the  purchaser ;  see  Cod.  3.38.4 
(according  to  one  interpretation).  Cod.  4.19.22  and  Baldus'  note 
thereon,  Peter  de  Ubald.  de  Perusio  in  his  treatise  De  Dnohus  Fratri- 
hus part.  5  no.  3  at  the  words  " aut  emit  nomine  proprio^',  Bartolus 
on  Dig.  26.7.47.6,  and  Paulus  Parisius  consilio  84  no.  9  book  1. 

35.  If  the  purchase  is  made  with  partnership  money  in  the  pur- 
chaser's own  name,  the  purchase  belongs  to  the  purchaser  and  is 
not  shared  if  both  brothers  are  of  full  age,  see  Cod.  3.38.4  and  Dig. 
17.2.67.1,  where  the  gloss  adds  that  the  acquirer  is  liable  for  interest. 
This  is  followed  by  Baldus  thereon  and  Bartolus  on  Dig.  26.7.47.6 
(no.  2),  by  Paulus  Parisius  consilio  86  no.  11  and  consilio  87  no.  10 
book  1,  by  Peter  de  Ubal.  De  Duohus  Fratrihus  part  5  no.  3  post 
medium,  by  Bened.  Capra  consilio  11  col.  2,  by  Decius  consilio  255 
no.  pen.  in  fine,  and  by  Alexander  consilio  49  no.  11  book  1  who 
follows  the  text  of  Cod.  3.38.4  and  Cod.  4.50.8  which  says  as  follows : 
"If  you  allege  that  your  brother  on  your  father's  side  has  made  some 
"profit  out  of  the  common  property,  you  will  be  well  advised  to  sue 
"him  for  your  money.  For  you  cannot  bring  a  real  action  against 
"him  in  respect  of  the  profits  he  has  made."  See  also  the  passage 
to  the  same  effect  quoted  by  Tiraquellus  in  the  first  book  of  his 
De  Retractu  §  2  gloss  1  no.  17.  Other  authorities  say  that  the  pro- 
portion of  the  price  in  respect  of  his  partnership  share  must  be  repaid ; 
this  view  was  first  advanced  by  Bartolus  on  Dig.  26.7.47.6  near  the 
end,  then  by  Baldus  (no.  3)  on  Cod.  3.38.4,  by  Ludo.  Roma,  consilio 
291  duhio  2,  by  Soci.  consilio  162  col.  pen.  book  2  and  consilio  192 
no.  2  in  the  same  book,  by  Aymon.  Cravet.  consilio  131  no.  12  and  by 
Gregorius  Lupi  on  law  7  at  the  words  "una  cosa'*  near  the  end  tit.  10 
part  5.  If,  however,  one  of  the  brothers  is  an  infant,  then  the  proper 
opinion  is  that  stated  by  Peter  de  Ubal.  in  his  treatise  De  Duohus 
Fratrihus  part.  5  no.  3  post  medium,  by  Gregorius  Lupi  on  law  1  tit. 
10  part.  5,  by  Alexander  consilio  49  book  1,  by  Paulus  Parisius  con- 
silio 86  book  1,  and  by  Cassaneus  in  Consuetudines  Burgundiae  rub. 
7  §  5  at  the  words  "meilleur  deleautre'^  no  24  et  seqq. 
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36.  But  if  there  is  a  doubt  with  what  money  the  purchase  was 
made,  it  is  presumed  that  the  purchaser  bought  with  his  own  money, 
Cod.  5.51.10,  Dig.  42.5.24;  see  also  Peter  de  Ubald.  in  his  treatise 
mentioned  above  part  5  no.  3  near  the  end.  Baldus  (no.  4)  on  Cod. 
3.38.4,  on  Dig.  17.2.2  (where  others  comment  to  the  same  effect)  and 
on  Cod.  4.50.8;  see  also  Alexander,  who  says  this  is  the  common 
opinion,  cousilio  134  nos.  3  and  7  book  5  and  consilio  78  book  2  no.  4, 
Romanus  consilio  3,  Cornelius  consUio  98  book  4,  Decius  consilio  348, 
Bertrandus  consilio  253  book  3,  Gregorius  Lupi  on  law  49  gloss  1 
tit.  5  part.  5,  and  my  remarks  in  no.  14  above.  This  is  only  true, 
of  course,  unless  the  contrary  is  shown,  as  would  be  the  case  if  the 
purchaser  had  no  property  apart  from  the  partnership  property 
and  was  not  skilled  in  earning  money  by  transactions  in  real  estate. 
In  such  case  the  purchaser  does  not  have  to  share  the  property  but 
he  has  to  make  good  his  partner's  proportion  of  the  price,  according 
to  Bartolus  on  Dig.  26.7.47.6  and  the  other  learned  authors  cited  by 
AjTnon  in  consilio  131  no.  12  and  at  the  end  of  no.  35  above. 

37.  If  the  purchase  is  made  by  one  partner  in  the  name  of  the 
partnership,  the  purchase  is  shared,  if  the  other  partner  ratifies, 
Dig.  3.5.24.  But  in  the  absence  of  ratification  the  purchase  belongs 
solely  to  the  purchaser,  see  Dig.  18.1.64  and  Peter  de  Ubald.  in  his 
above-mentioned  treatise  part  5  no.  3  acl  finem.  But  the  partner 
must  contribute  to  the  price  if  he  desires  to  share  the  purchase,  unless 
the  price  was  paid  out  of  the  partnership  funds,  see  Alexander  consilio 
134  no.  3  book  5. 

38.  If  it  is  doubtful  in  whose  name  a  partner  or  one  of  several 
brothers  made  a  purchase,  the  presumption  is  that  he  purchased  in 
his  own  name,  see  Dig.  46.3.4,  Dig.  45.1.126.2,  and  the  express  words 
of  Dig.  26.7.47.4  which  are  so  interpreted  by  Baldus.  And  this  for 
the  same  reasons  is  also  the  view  of  Alexander  consilio  134  no.  6  book  5, 
of  Baldus  and  Salicetus  on  Cod.  4.50.8,  of  Paulus  Parisius  consilio 
84  no.  9  book  1,  and  of  AjTnon  Cravet.  consilio  129  no.  2  et  seqq. 
If  an  act  can  be  done  both  in  the  name  of  the  agent  and  of  some 
one  else,  there  is  in  case  of  doubt  a  presumption  that  it  was  done  in 
the  name  of  the  agent,  according  to  Bartolus  on  Dig.  29.2.88  (3  qii. 
vers.  2),  Baldus  on  Cod.  6.30.5  (10  q),  Socin.  consilio  113  no.  1  book  4 
and  Cornelius  consilio  310  no.  2  book  3.  But  you  must  understand 
this  as  applying  only  in  the  absence  of  other  evidence;  for,  as  is  said 
by  Baldus  on  Cod.  3.38.4  (nos.  4  and  5)  and  by  Peter  de  Ubald.  in 
his  treatise  De  Duo  Fratril)us  part  5  no.  3  near  the  end,  if  there  is 
a  doubt  whether  a  brother  or  a  partner  has  purchased  for  himself  or 
for  the  partnership,  you  must  consider  the  evidence,  e.g.  the  natural 
affection  or  the  habits  of  the  purchaser:  if  the  purchaser  is  accus- 
tomed very  frequently  to  make  purchases  in  the  name  of  the  partner- 
ship, he  will  in  case  of  doubt  be  presumed  to  have  purchased  on  that 
behalf,  see  the  argument  to  Dig.  13.7.12,  where  it  is  said  that  a 
general  mandate  includes  power  to  do  all  such  things  as  the  principal 
is  accustomed  to  perform. 

39.  And,  as  Baldus  tells  us  on  Cod.  3.38.4  (no.  6),  Bartolus  was 
accustomed  when  a  question  about  two  brothers  occurred,  to  ask  for 
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and  examine  their  account  book.  If  in  its  title  or  introduction  were 
found  the  words,  say,  "This  is  the  book  of  Peter  and  John",  there 
is  a  presumption  that  they  are  carrying  on  business  on  joint  account, 
see  the  argument  to  Dig.  3.5.34.  But  it  is  otherwise  if  in  the  title 
of  the  book  the  name  of  only  one  brother  is  found  to  be  written,  and 
in  that  case  purchases  will  be  presumed  to  have  been  made  only  in 
the  name  of  the  person  whose  name  is  there  written.  This  was  also 
the  view  of  Salicetus  on  Cod.  3.38.4,  of  Alexander  consilio  132  no.  9 
book  5,  of  Decius  consilio  21  nos.  1  and  6,  and  of  Soci.  consilio  87 
nos.  8  and  15  book  1.  This  last  writer  uses  this  argument  from  the 
title  of  an  account  book  to  show  that  on  the  death  of  one  partner 
the  continuation  or  renewal  of  the  partnership  between  the  surviving 
partner  and  the  heirs  of  the  deceased  can  be  presumed  from  the  title 
of  or  introduction  to  the  account  book.  These  authorities  are  followed 
by  Benvenutus  de  Straeha  in  his  treatise  De  Mercatore  par.  2  nos.  53 
and  54  and  by  Peter  de  Ubald.  De  Diwhus  Fratrihus  part  3  no.  2 
prope  finem. 

40.  But  if  nothing  appears  in  the  business  books  with  reference  to 
the  partnership,  then,  if  the  parties  are  of  age,  the  rule  is  as  stated 
above  in  no.  38.  If  one  of  the  brothers  is  the  guardian  or  curator  of 
the  other,  profit  derived  from  an  original  sale  in  the  name  of  the 
purchasing  brother  is  shared,  as  having  been  made  with  common 
mone}';  but  profit  derived  from  a  re-sale  will  not  be  so  shared,  since 
money  derived  from  trade  or  from  common  fruits  is  not  shared, 
according  to  the  opinion  of  Accursius  and  Baldus  (no.  6)  on  Cod. 
3.38.4.  But  it  may  not  be  clear  whether  the  guardian  acted  in  his  own 
name  or  not.  In  such  a  case  if  the  business  he  undertakes  is  new — one 
perhaps  which  his  father  had  tried — he  will  be  deemed  to  have  acted 
in  his  own  name,  in  order  to  avoid  a  presumption  against  the  guardian 
of  wrongful  intent  or  negligence,  contrary  to  Dig.  17.2.51,  since  it  is 
counted  as  negligence  to  start  new  undertakings,  Dig.  3.5.11.  If,  how- 
ever, he  merely  continues  a  customary  undertaking,  for  example  if,  on 
the  death  one  of  two  men  who  are  trading  jointly,  the  survivor  con- 
tinues the  same  business  while  holding  the  inheritance  undivided  with 
the  infant  sons  of  the  deceased,  in  such  a  case  the  business  is  deemed 
to  be  continued  in  the  name  of  the  infants  as  well,  see  the  argument 
to  Dig.  3.5.21.2.  For  the  subsequent  event  is  deduced  from  the 
original  title.  Cod.  10.36.1.  And  in  this  case  it  makes  no  difference, 
as  it  did  in  the  last  case,  whether  the  profit  is  derived  from  an  original 
sale  or  from  several  sales  and  re-sales;  for  the  essence  of  the  matter 
here  is  that  what  is  subsequently  done  is  placed  in  the  position  of  the 
earlier  transactions.  Dig.  20.1.34.  This  was  the  view  of  Baldus  on 
Cod.  3.38.4  (no.  8)  and  on  Auth.  ex  testamento  Cod.  6.20.1,  as  also  of 
Peter  de  Ubal.  "De  Duohus  Fratrihus^^  part  5  no.  3  in  fi.  From  what 
I  have  here  said  you  can  deduce  the  correct  decision  on  the  question  of 
the  extension  to  the  law  dealt  with  in  no.  9  above.  Other  extensions 
will  be  found  below. 

41.  The  first  limitation  to  be  placed  upon  this  law  and  the  rule 
deduced  therefrom  in  no.  3  above  is  that  it  applies  only  after  the  wife 
has  been  taken  to  her  husband's  house  and  co-habitation  has  com- 
menced.    They  must  be  cohabiting  at  the  time  at  which  property  is 
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acquired,  see  this  law  at  the  words  ^'De  consuno"  and  law  205  Styli 
at  the  words  '' Estando  en  uno  con  sn  muger".  The  partnership  starts 
from  that  time  and  not  before.  For  althoug:h  with  regard  to  favourable 
thinjrs  a  jienerous  interpretation  of  the  law  allows  provisions  with 
respect  to  husband  and  wife  to  apply  to  immediate  betrothals,  see 
Cod.  6.61.5  at  the  word  ^'quamvis",  yet  this  does  not  hold  grood  where 
different  principles  apply,  as  here.  It  is  not  easy  to  imply  a  contract 
of  partnership  between  persons  who  do  not  cohabit.  And  a  betrothed 
w^oman  who  has  not  yet  been  taken  to  her  husband's  house  cannot  so 
easily  "ive  her  attention  to  the  preservation  of  property  acquired  or 
devote  her  labours  to  her  betrothed  as  she  can  after  she  has  been  taken 
to  her  husband's  house  and  actual  cohabitation  has  commenced.  And 
so  it  is  reasonable  that  our  law  should  not  apply  before  the  wife  has 
been  taken  to  her  husband's  house  and  commences  to  cohabit  with 
him,  see  the  "loss  on  Decret.  Grat.  c.  17  C.  XXVII  qu.  2  and  the 
note  on  Decret.  Greg*.  IV. 20. 2.  On  the  strength  of  these  authorities 
Montalvus  adopted  this  view  on  law  1  tit.  3  book  3  fori  in  gloss  1 
as  also  did  Didacus  Segura  in  his  lecture  on  Dig.  31.1.67.5  (nos.  24 
and  25)  where  it  is  said  that  a  wife  before  she  is  taken  to  her  hus- 
band's house  acquires  for  herself  and  not  for  him,  and  vice  versa. 
The  same  opinion  is  advanced  by  Joannes  Lupi  in  his  lecture  on 
Decret.  Greg.  IV.20,  §  62  nos.  1-3  and  on  law  16  Tauri  no.  12,  on  which 
see  Didacus  Castelli  at  the  words  '' durante  el  matrimonio'\  by  Cyfon- 
tanus  no.  1,  by  Antonius  Gomez  on  law  53  Tauri  no.  72  in  princip. 
and  b}^  Didacus  Covarruvias  in  his  Epitome  de  Sponsalihus  part  2 
cap.  7  §  1  no.  6.  It  is  the  generally  received  opinion.  It  is  attested 
as  being  the  generally  accepted  practice  in  France  by  Nicolaus  Boerius 
decisio  22  nos.  27  and  33,  by  Decius  consilio  260  and  54  no.  7,  and 
again  by  Boerius  in  Consuetudo  Vituriceyisis  in  the  title  de  consitetu- 
dine  matrimonii  §  2  col.  5.  Although  Guido  de  Morcault  advises 
to  the  contrary  and  says  that  such  a  custom  applies  to  an  immediate 
betrothal  even  before  the  woman  is  taken  to  her  husband 's  house ; 
and  this  opinion  is  quoted  and  followed  by  Cassaneus  in  Consuetudines 
Burgiindiae  rub.  4  §  6  at  the  word  " marido'\ 

42.  But  the  rule  that  actual  cohabitation  of  husband  and  wife 
is  necessary  for  the  formation  of  a  partnership  is  not  to  be  so 
strictly  interpreted  that  they  must  remain  always  in  the  same  house 
and  never  be  apart.  They  may  be  said  quite  sufficiently  to  live 
together  so  long  as  they  retain  a  common  residence  and  household  even 
if  one  of  them  is  absent  for  some  business  reason ;  see  the  argument 
to  Dig.  32.1.78  and  the  noteworthy  gloss  on  the  word  "ynaneat'^  in  Dig. 
25.3.1.2.  This  says  that  a  person  may  be  said  to  remain  even  though 
he  is  not  at  the  moment  present;  and  Bartolus  and  the  other  com- 
mentators on  that  passage  are  of  the  same  mind.  In  such  a  case,  then, 
property  is  shared  by  spouses  in  exactly  the  same  way  as  if  they  were 
actually  living  together,  as  is  rightly  said  by  Joannes  Lupi,  in  his 
lecture  on  Decret.  Greg.  IV.20,  §  62  no.  4  in  fine. 

43.  Furthermore,  if  a  husband,  by  reason  of  large  borrowings 
or  poverty  or  some  other  such  cause,  sends  away  his  wife  and  sons, 
and  sets  out  for  distant  parts,  say  to  the  Indies,  as  happens  every  day, 
and  there  makes  a  great  deal  of  money  and  large  profits  and  returns  to 
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his  country  to  find  his  wife  dead,  there  is  no  doubt  that  the  wife's  sons 
or  heirs  are  entitled  to  a  moiety  of  the  property  thus  aecjuired  by  the 
husband  during;  marriage.  This  is  excellently  shown  by  Joannes  Lupi, 
in  his  lecture  on  Decret.  Greg.  IV.20,  §  64  no.  15  in  fine,  where  he 
says  that  there  have  been  decisions  to  this  effect;  and  he  is  quoted 
and  followed  by  Ferdinand  Gomez  Arias  in  his  commentary  on  law 
12  Tauri  no.  13  in  fine. 

44.  A  husband  is  bound  to  share  with  his  wife  not  only  property 
acquired  during  marriage  but  also  profits  made  after  his  wife 's  decease 
until  he  has  notice  of  her  death ;  this  is  so  on  account  of  his  ignorance 
of  her  death,  just  as  in  the  case  of  a  mandate.  See  Dig.  17.2.65.10 
from  which  Baldus  thereon  argues  to  this  effect.  He  is  followed  by 
Peter  de  Ubald.  in  his  treatise  De  Duohus  Fratrihus  part  11  no.  23, 
who  similarly  points  out  just  previously  in  part  11  no.  12  et  seqq 
that  acquisitions  made  by  a  partner  after  his  retirement  from  the 
partnership  must  be  shared  until  the  other  partner  has  notice  of 
his  retirement,  although  losses  are  for  account  of  the  retiring  partner 
alone,  Dig.  17.2.17.1,  Dig.  17.2.65.3,  laws  11  and  12  tit.  10  de  societate 
part  5.  Conversely  all  acquisitions  by  the  partner  who  has  not 
retired  and  has  no  notice  of  his  partner's  retirement  belong  to  him- 
self alone  and  are  not  shared  with  the  retiring  partner  while  the 
retiring  partner  must  bear  his  share  of  losses  incurred,  Dig.  17.2.17.1. 
For  the  partnership  is  dissolved  with  respect  to  the  retiring  partner 
but  not  with  respect  to  the  partner  who  has  no  notice  of  the  retire- 
ment, according  to  Bartolus.  The  retiring  partner  will  be  compelled 
to  share  his  profits  by  the  action  of  implied  agency,  if  his  partner 
chooses  to  ratif}^  his  acts.  Dig.  3.5.11  and  law  "in  conduct ionihus ' '  Dig. 
3.5.  And  so  just  as  a  partnership  lasts  after  retirement  b}^  a  partner 
if  such  retirement  is  unknown,  so  does  it  last  after  the  death  of  a 
partner  if  the  surviving  partner  is  still  ignorant  of  such  death.  Dig. 
17.2.65.10. 

45.  What  happens  if,  after  the  husband  has  taken  his  wife  to  his 
house,  he  expels  her  from  the  house  without  fault  on  her  part  and 
w^ithout  good  cause  and  if  meanwhile,  while  the  marriage  still  subsists, 
he  acquires  something?  Must  he  share  this  with  his  wdfe?  Didacus 
Segura  in  his  lecture  on  Dig.  31.1.67.5  (nos.  10,  27,  et  seqq)  says  that 
such  profits  must  be  shared,  by  reason  of  the  text  of  Dig.  24.2.5.  Other- 
wise the  husband  might  profit  by  his  wrong-doing  and  seize  profits 
which  the  law  takes  from  him,  Decret.  Greg.  V.13.27.  The  profits  are 
given  to  the  wife  on  condition  that  she  cohabits  with  her  husband, 
as  we  have  seen ;  and  this  condition  is  taken  as  satisfied  when  it  is  not 
due  to  the  wife  that  it  has  not  been  fulfilled,  Dig.  28.7.8.6,  Dig.  35.1.24. 
Didacus  Segura  also  cites  Cod.  5.17.11  by  which  a  husband  who  expels 
his  wife  without  just  cause  is  punished  by  the  deprivation  of  one 
fourth  of  his  property ;  and  if  he  is  punished  by  being  deprived  of  his 
own  property  it  is  all  the  more  just  that  he  should  be  punished  in 
respect  of  the  property  which  by  royal  law  belongs  to  his  wife. 

46.  This  is  supported  by  the  fact  that  if  a  partner  fraudulently 
retires  from  partnership  in  order  to  avoid  sharing  with  his  partner 
profit  which  by  partnership  law  belongs  to  him,  such  fraud  is  of  no 
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avail  and  the  fraudulent  partner  is  compelled  to  share,  Inst.  3.25.4, 
Dig.  17.2.65.3,  law  12  tit.  10  par.  5.  Since  therefore  by  royal  law 
there  is  between  husband  and  wife  an  implied  partnership  in  all  goods 
(as  is  enacted  by  this  law  and  by  other  laws  of  this  title),  if  a  husband 
fraudulently  and  wrongfully  expels  his  wife  from  his  partnership  and 
company  it  Avould  be  clearly  unjust  that  his  wrong  and  fraud  should 
avail  him  aught.  Therefore  he  is  bound  to  share  with  his  wife  any 
profit  which  he  makes  meanwhile,  seeing  that  the  partnership  between 
husband  and  w^ife  is  subject  to  the  same  rules  as  is  an  express  partner- 
ship between  individuals,  as  I  said  in  no.  7  above.  Moreover  a  person 
who  retires  from  partnership  at  an  unreasonable  time  is  bound  to  share 
with  his  partner  anything  which  he  acquires  meanwhile,  Dig.  17.2.65.5, 
law  11  tit.  10  par.  5.  And  when  a  husband  expels  his  wife  without 
good  cause,  he  may  be  said  to  retire  from  partnership  at  an  unreason- 
able time,  seeing  that  such  a  partnership  can  only  be  dissolved  by  the 
death  of  one  of  the  spouses.  Therefore  acquisitions  made  by  a  husband 
must  in  such  a  case  be  shared. 

47.  Such  are  the  reasons  for  which  this  conclusion  is  approved 
of  by  Joannes  Lupi,  in  his  lecture  on  Decret.  Greg.  IV. 20,  §  64  no.  2 
in  fine  et  seqq  and  on  law  16  Tauri  no.  72,  and  by  Didacus  Castel.  on 
law  16  Tauri  in  the  large  gloss  col.  7  at  the  words  '^sed  pone  quod  uxor 
jam  ducta'\  I  infer  from  this  that  a  similar  rule  applies  if  on  account 
of  the  husband's  cruelty  a  separation  takes  place  with  regard  to  bed 
and  cohabitation,  see  Decret.  Greg.  II. 13. 3,  the  note  of  Alexander 
consilio  78  book  5,  and  Didacus  Covarruvias  De  sponsalihus  par.  2 
cap.  7  §  5.  Similarly  if  the  separation  is  due  to  the  husband's 
adultery ;  see  Decret.  Grat.  c.  3  C  XXXII  qu.  7,  c.  17  C  XXXII  qu.  7, 
Fra  Alphonso  of  Vera  Cruz  in  his  Speculum  Conjugiorum  par.  3  art.  1 
conclus.  5  and  the  whole  of  art.  3,  Decret.  Grat.  c.  19  and  20  C 
XXXII  qu.  5,  Gregorius  Lupi  on  law  1  tit.  17  at  the  words  ''m 
deslionra  a  la  fuya"  par.  7,  and  law  13  tit.  9  par.  4.  Not  only  must 
the  wife  be  restored  to  her  position,  see  Extra.  Decret.  Greg.  IV.20.1 
and  the  note  of  Panormitanus  thereon  and  Baldus  on  Extra  Decret. 
Greg.  II.  6.1,  but  she  is  entitled  to  a  moiety  of  the  profits  acquired  by 
her  husband  before  the  separation,  Decret.  Greg.  IV.20.2  and  gloss  1 
thereon.  For  these  reasons  Didacus  Segura  in  his  lecture  (no.  39)  on 
Dig.  31.1.67.5  adopts  this  view,  and  cautions  advocates,  who  are  peti- 
tioning on  a  wife's  behalf  for  separation  and  divorce,  to  ask  not  only 
for  the  dowry  but  also  for  a  moiet}^  of  the  profits.  This  is  agreed  to 
by  Joannes  Lupi,  in  his  lecture  on  Decret.  Greg.  IV.20,  §  64  no.  10, 
by  Didacus  Castelli  on  law  16  Tauri  at  the  end  of  the  large  gloss 
(where  see  also  Joannes  Lupi  no.  35),  by  Antonius  Gomez  on  law  53 
Tauri  no.  72,  by  Didacus  Covarruvias  in  his  Epitome  de  Sponsalihus 
par.  2  cap.  7  §  1  no.  6,  and  by  Arius  Pinellus  on  Cod.  6.60.1  (part 
1  no.  58). 

48.  Not  only  property  acquired  before  separation  must  be  shared 
but  also  property  acquired  after  the  separation.  For  it  would  be  most 
unjust  that  a  wife  expelled  by  her  husband's  fault  and  separated  from 
him  so  far  as  concerns  mutual  cohabitation  should  be  deprived  of  the 
profits  given  to  her  by  law,  i.e.  of  her  moiety  of  the  property  acquired 
during  marriage,  as  is  shown  by  Joannes  Lupi  in  §  64  no.  10  and  on 
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law  16  Taiiri  no.  35,  by  Ferdinand  Gomez  on  law  12  Taiiri  no.  15  by 
Didacus  Covarruvias  cap.  7  §  1  no.  6,  and  by  Didacus  Perez  in  his 
Apostilla  Segura  on  Dig.  31.1.67.5  (no.  39)  where  he  argues  against 
Segura  on  the  same  passage  and  against  Didacus  Castelli  on  law  16 
Taiiri  who  hold  the  contrary  in  the  large  gloss;  of  the  same  opinion 
seems  to  be  Thomas  Gramma.  Decis.  Neapolit.  103  no..  88.  And  this  is 
the  generally  accepted  view  contrary  to  the  opinion  of  Segura  and 
Castellus. 

49.  This  general  view  is  strengthened  by  the  fact  that  if  a  husband 
expels  his  wife  without  good  cause  he  is  bound  to  repay  her  dowry; 
see  the  opinion  of  Joannes  And.  ad  Specul.  tit.  de  dote  post  divortium 
restituenda  §  1  col.  3  in  the  addition  beginning  "dicit  Odofre^\  who 
is  supported  by  Baldus  on  Cod.  7.46.4,  on  Cod.  7.74.1  and  Extra  Com. 
I.l  at  the  words  ''item  quod  midier",  by  Paulus  Castren.  on  Dig. 
24.3.55,  by  Aretinus  and  Soeinus  on  Dig.  24.3.2,  by  Tiraquellus  book 
1  De  Retractu  §  10  gloss  tmica  no.  13,  and  by  Joannes  Lupi,  in  his 
lecture  on  Decret.  Greg.  IV.20.7  note  3  in  principio  no.  4,  against  the 
view  of  Joannes  Andr.  Paulus  and  Alexander  who  are  doubtful  on  this 
point.  Indeed  according  to  other  writers  the  husband  is  deprived 
of  the  fruits  of  the  dowry  in  such  a  case,  see  Alexander  consilio  78 
book  3  and  consilio  26  book  6,  Soeinus  consilio  64  book  4,  and  Aymon 
Cravet.  consilio  31  no.  6.  And  he  loses  his  right  of  succession  in  the 
class  of  ''unde  vie  et  uxor",  as  is  strongi}^  affirmed  by  Paulus  Cas- 
trensis,  by  Alexander  by  Jason  on  Cod.  6.18.1,  and  by  William  Bened. 
in  his  lecture  on  Decret.  Greg.  III. 26. 16  at  the  words  ''et  uxor  em 
nomine  Adelasiam'^  no.  800. 

50.  Similarly  a  wife  who  is  wrongfully  and  without  good  cause 
expelled  by  her  husband  is  entitled  to  be  supported  by  her  husband 
even  if  she  has  no  dowry;  to  this  effect  see  Jacobus  de  Are.  who  is 
followed  by  Cyrus,  Albericus,  Baldus,  and  Salicetus  on  Cod.  2.19.13, 
hj  Bartolus  in  his  treatise  De  Alimentis  last  column  at  the  words 
"quaero  an  maritus",  by  Baldus  on  Cod.  6.37.2  at  the  words  "Tertio 
duhitatur",  by  Angelus,  by  Imol.  by  Alexander  on  Dig.  24.3.22,  by 
Cumanus  consilio  175,  by  Romanus  consilio  517  col.  1,  by  Paulus  Cas- 
trensis  consilio  65  col.  penult,  book  1,  by  Guido  Papae  decisio,  Delphi- 
natus  439  at  the  words  "si  vir  verheres"  and  consilio.  127  col.  1 
and  also  shortly  before  the  end,  and  hy  Soeinus  consilio  286  book  2. 
And  previous  to  these  writers  the  same  view  is  very  clearly  advanced 
by  gloss  1  and  all  the  doctors  on  Extra  Decret.  Greg.  IV.  19. 4,  by 
Joannes  Lupi,  in  his  lecture  on  Decret.  Greg.  IV.20.7  (note  3  in 
princip.  nos.  5  and  6),  by  Tiraquellus  in  book  1  De  Retractu  §  10  only 
gloss  no.  14,  and  by  Aymon  Sabilli.  consilio  31  no.  6. 

51.  It  follows  that  a  husband  who  unjustly  expels  his  wife  loses 
the  profit  of  the  dowry  which  by  law  or  agreement  accrues  to  him, 
according  to  Baldus  on  Cod.  7.6.1.3  who  on  the  strength  of  that  text 
says  that  if  a  sick  slave  is  turned  out  of  the  house  and  not  given  into 
anyone's  charge,  he  becomes  free  without  there  being  reserved  to  his 
master  any  right  of  patronage.  This  is  supported  by  law  1  tit.  23 
book  4  foro  legum.  Baldus  is  also  followed  by  Joannis  de  Annania.  on 
cap.  1  col.  3  de  languidis  expositis,  by  Paulus  and  Alexander  who  says 
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this  point  is  noted  on  Dig.  24.3.10,  by  Alexander  also  in  consilio  78 
col.  1  book  5,  who  repeats  the  same  thing  in  consilio  26  book  6,  by 
Montalvus  on  the  last  law  of  tit.  23  book  4  fori  in  the  last  gloss  near 
the  end,  by  Joannes  Lupi,  in  his  lecture  on  Decret.  Greg.  IV.  20.7 
(note  3  in  princip.  no.  4),  and  by  Tiraquellus  book  1  De  Retractu  § 
10  only  gloss  no.  12. 

52.  A  similar  rule  may  be  inferred  from  what  I  have  said  above 
in  a  case  where  a  wife  has  owing  to  her  husband's  fault  fled  the 
family  house  or  her  husband's  house  where  they  had  been  living 
together,  say  because  he  has  cruelly  beaten  her  in  which  case  she  is 
entitled  to  run  away,  see  Auth.  de  nuptiis  §  siquis  utitur  alias  mitiores 
coll.  4,  Auth  ut  licet  matri  et  aviae  §  si  qui  smdem  coll.  8  and  the 
gloss  on  Decret.  Greg.  11.13.13  at  the  words  '^sufficiens  securitas". 
She  is  not  bound  to  return  to  her  husband  unless  he  offers  her  proper 
security,  as  is  shown  by  the  text  of  Decret.  Greg.  11.13.13  in  fine. 
Similarly  if  the  husband  keeps  a  concubine  in  the  house  or  wishes  to 
introduce  one,  the  wife  can  leave  her  husband  and  is  not  bound  to 
return  unless  he  gives  a  bond  with  penalties  to  send  away  the  concu- 
bine and  never  to  allow  one  to  enter  the  house  again.  For  a  wife  and 
a  concubine  are  uncongenial  things,  see  Baldus  on  Extra  Decret.  Greg. 
II. 6.1  (col.  1),  Alexander  on  Extra  Decret.  Greg.  IV.1.9,  and  Joannes 
Lupi  in  his  lecture  on  Decret.  Greg.  IV. 20. 7  (note  3  no.  6)  and  also 
on  §  21  nos.  8  et  seqq.  Joannes  Lupi  says  that  a  wife  can  in  such  a 
case  take  proceedings  in  an  ecclesiastical  or  secular  court  to  compel 
her  husband  to  get  rid  of  the  concubine,  Decret.  Greg.  V.39.55.  In 
such  a  case  the  husband  will  be  bound  to  provide  support  for  his  wife 
outside  the  family  house,  according  to  Cyrus  and  other  commentators 
on  Cod.  2.19.13,  Dyor.  and  Baldus  on  Cod.  1.14.1,  and  Joannes  Lupi, 
in  his  lecture  on  Decret.  Greg.  IV.20.7  (note  3  in  princip.  no.  6). 
And  he  is  bound  to  share  with  his  wife  profits  which  he  has  got  from 
personal  acquisitions  even  while  she  resides  away  from  the  family 
house,  since  her  running  away  was  due  not  to  her  fault  but  to  her 
husband 's. 

53.  And  in  like  manner  if  a  wife  is  separated  from  her  husband 
and  ceases  to  cohabit  with  him  owing  to  his  fault,  she  does  not  acquire 
for  him  and  need  not  share  her  acquisitions  with  him ;  to  this  effect 
see  Baldus  on  Cod.  6.46.5  (no.  6),  who  also  advanced  the  same  view  on 
Cod.  6.61.5,  Decius  on  Cod.  6.18.1  (no.  10)  and  Arius  Pinellus  on  Cod. 
6.60.1  (part  1  no.  58).  Thus  if  the  wife  is  not  at  fault,  she  is,  while 
she  and  her  husband  are  living  apart,  entitled  to  her  share  of  profits 
just  as  if  they  were  living  together,  as  is  decided  by  Joannes  Lupi,  in 
his  lecture  on  Decret.  Greg.  IV. 20,  ^  64  no.  15  where  he  cites  the  text 
of  Dig.  24.1.32.13. 

54.  But  if  the  divorce  or  living  apart  is  due  not  to  the  husband's 
fault  but  to  that  of  the  wife,  e.g.  if  the  wife  has  committed  adultery, 
the  wife  is  bound  to  share  with  her  husband  anything  which  she  has 
herself  acquired.  For  rules  which  apply  to  a  wife  apply  to  a  husband 
and  vice  versa,  since  correlatives  must  be  judged  by  one  and  the  same 
standard,  see  Cod.  6.40.3  and  other  authorities  cited  by  Didacus  Segura 
in  his  lecture  on  Dig.  31.1.67.5  (no.  26),  who  determines  to  the  same 
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effect  in  case  4  no.  36 ;  see  also  Didacus  Castelli  on  law  16  Tauri  in  the 
large  gloss  in  the  last  column  and  Joannes  Lupi  on  law  16  Tauri  no.  32. 

55.  In  such  a  case  the  wife  is  entitled  to  nothing  from  the  prop- 
erty acquired  or  to  be  acquired  by  her  husband,  as  is  expressly  noted  by 
Joannes  Lupi  in  his  lecture  on  Decret.  Greg.  IV. 20,  §  64  no.  1  et  seqq 
and  by  Didacus  Castelli  on  law  16  Tauri  in  the  large  gloss  in  the  last 
column,  who  cites  the  text  of  law  5  tit.  5  book  4  fori,  which  enacts  that 
a  wife  who  leaves  the  home  without  her  husband's  consent  shall  be 
deprived  of  profits  acquired  during  marriage,  and  law  15  tit.  17  part 
7  which  ordains  that  a  wife  by  committing  adultery  loses  both  dowry 
and  marriage  deposit,  see  the  last  law  of  tit.  2  book  3  fori.  The  hus- 
band in  such  a  case  acquires  the  share  of  the  property  acquired  during 
marriage  which  belonged  to  his  wife ;  see  law  1  tit.  7  book  4  fori  which 
is  observed  in  this  kingdom  and  is  confirmed  by  the  text  of  law  5  tit. 
20  de  adulteriis  in  book  8  below  which  is  taken  from  law  82  Tauri. 
But  if  there  are  sons,  they  succeed  on  the  wife's  death,  as  is  said  there : 
this  is  the  view  of  Peter  Nunni.  in  his  dictionary  at  the  word  ^'adul- 
ierio"  (which  see).  And  Joannes  Lupi  is  followed  by  Antonius  Gomez 
on  law  53  Tauri  no.  72  in  principio. 

56.  If  however  husband  and  wife  are  for  some  reason  separated 
by  papal  dispensation  (as  to  which  see  Decret.  Greg.  III. 32. 7)  and 
one  of  them  subsequently  acquires  something,  such  acquisition  belongs 
to  the  acquirer  and  is  not  shared  with  the  other.  For  then  the  mar- 
riage no  longer  subsists,  and  it  was  the  marriage  that  was  the  cause  of 
the  sharing,  by  this  and  similar  laws ;  and  if  the  cause  ceases,  then  the 
sharing  must  cease  too.  Dig.  37.14.6.2.  If  one  of  the  parties  takes 
orders,  a  marriage  which  has  been  ratified  but  not  consummated 
ceases,  see  the  excellent  text  of  Decret.  Greg.  III. 32. 7  whose  meaning 
is  very  ably  discussed  by  Fra  Alfonso  of  Vera  Cruz  in  his  Speculum 
Conjugiorum  part  3  art.  28 ;  and  this  is  approved  by  this  law  at  the 
words  ^^compraren  de  consuno'\  Such  a  purchase  cannot  take  place 
in  the  case  of  spouses  living  together,  since  they  and  their  property 
are  separated  by  the  most  just  judgment  of  the  Church,  as  is  shown 
by  Didacus  Castelli  on  law  16  Tauri  in  the  large  gloss  in  the  last 
column  and  by  Joannes  Lupi  on  law  16  Tauri  no.  33. 

57.  Or  it  may  be  that  by  consent  of  both  spouses  a  vow  of  chas- 
tity is  taken  and  they  live  apart.  That  this  is  possible  is  shown  by 
Bernardus  and  Panormitanus  on  Decret.  Greg.  V.12.1  and  by  the  note 
on  Decret.  Greg.  III. 32. 20,  and  by  Praepos.  on  Decret.  Greg.  IV.1.2 
(col.  2).  If  so,  each  one  acquires  for  himself  or  herself  and  profits 
are  not  shared,  as  is  proved  by  Didacus  Segura  in  his  lecture  on  Dig. 
31.1.67.5  (no.  38),  by  Didacus  Castelli  on  law  16  Tatcri  in  the  last 
column  of  the  large  gloss,  and  by  Joannes  Lupi  ibidem  no.  34. 

58.  A  second  limitation  should  be  placed  on  this  law.  Profits 
are  not  shared  if  before  the  marriage  is  contracted  the  parties  agree 
that  the  wife  shall  not  enjoy  this  right  given  to  her  by  law  and  shall 
not  have  a  moiety  of  property  acquired  during  marriage  and  shall  not 
be  liable  for  debts  incurred  during  that  period.  Such  an  agreement 
is  valid,  as  is  shown  by  Bernardus  on  Decret.  Greg.  IV.20.2  at  the 
words  '^si  non  est  aUud".     The  same  opinion  was  held  by  Joannes 
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Faber  on  Inst.  1.  10,  and  a  specific  opinion  to  this  effect  on  this  point 
was  given  by  Roderic  Xuarez  on  law  1  tit.  3  de  las  ganancias  book  3 
fori  limi.  1  at  the  words  ^'quaeritur  et  seciindo'\  See  also  Joannes 
Lupi,  in  his  lecture  on  Extra  Decret.  Greg.  IV.20,  §  63  no.  1,  and, 
following-  him,  Antonius  Gomez  on  law  60  Tauri  who  bases  himself 
on  the  text  there,  and  Cassaneus  in  Consuetudmes  Burgundiae  rub.  4 
§  2  at  the  words  ^'et  acquesta^'  no.  15  at  the  words  '^limita  quarto' \ 
And  such  an  agreement  is  usually  made  where  the  husband  is  wealthy, 
a  merchant  perhaps,  and  the  wife  is  poor.  See  also  the  excellent 
text  of  Feud.  2.29  which  says  that  there  may  validly  be  an  agreement 
or  custom  to  the  effect  that  the  wife  and  her  sons  shall  take  nothing 
of  the  husband's  property. 

59.  It  is  usual  to  cite  in  support  of  this  limitation  the  opinion 
of  Bartolus  on  Dig.  36.1.42.  He  says  that  if  there  are  two  partners 
in  one  undertaking  of  whom  one  wishes  to  go  to  Venice  and  the  other 
is  unwilling,  and  the  former  says  that  he  intends  to  go  to  Venice  at 
his  own  risk,  goes  there,  and  makes  large  profits,  the  partner  who 
opposed  the  journey  takes  no  share  of  the  profit.  Bartolus  says  that 
that  law  so  decides.  He  is  followed  by  Arg.,  Cuma.,  Paulus,  Imol., 
and  Alexander  on  the  same  passage,  by  Arg.  de  Aretin.  on  Inst. 
3.25.3,  by  Peter  de  Ubald.  in  his  treatise  De  Duohus  Fratrihus  part 
3  q.  4,  by  Arg.  and  Imol.  on  Dig.  36.1.44.1  on  the  strength  of  that 
text,  by  Paulus  Castren.  on  Dig.  24.3.66.3  by  reason  of  that  law, 
and  by  Arg.  on  Dig.  3.5.27.  See  also  the  instance  given  in  Dig. 
17.2.67.1  and  the  words:  "if  he  lent  in  his  own  name,  then,  seeing 
that  the  risk  of  the  capital  falls  on  him,  he  ought  to  retain  the  interest 
himself."  And  therefore  we  should  hold  that  the  same  rule  applies 
in  our  case:  the  husband  undertakes  to  bear  the  burden  of  debts 
contracted  during  marriage  and  so  is  naturally  entitled  to  the 
advantages  and  profits,  especially  since  his  wife  consents  thereto,  see 
the  argument  to  Inst.  3.25.3. 

60.  And  you  should,  in  the  first  place,  extend  this  limitation  to 
apply  even  if  the  wife  during  marriage  makes  a  general  or  special 
renunciation  of  profits.  If,  for  example,  the  husband  wishes  to  buy 
a  house  or  to  take  a  lease  of  state  revenues  and  the  "wife  opposes 
and  says  that  she  is  unwilling  to  bear  a  share  in  such  purchase  or 
lease  and  makes  an  agreement  to  that  effect  with  her  husband,  such 
a  renunciation  and  agreement  is  valid ;  see  law  221  Styli*  which  begins 
"otro  si  el  marido^'  and  law  9  below  which  is  derived  from  law  60 
Tauri,  from  which  Antonius  Gomez  deduces  this  conclusion.  For 
although  gifts  between  husband  and  wife  are  prohibited,  see  the 
whole  of  Dig.  24.1  and  Cod.  5,16,  yet  they  are  valid  when  by  such 
gift  a  spouse  does  not  become  poorer  or  diminish  his  or  her  estate 
even  though  the  gift  prevents  the  giver  from  receiving  an  increase  of 
wealth.  This  would  be  so  if  a  spouse  renounces  an  inheritance,  a 
legacy,  or  a  trust  in  order  that  it  may  pass  to  the  other  spouse  as 
substituted  or  joint  or  intestate  successor.  See  Dig.  24.1.5.1  and  the 
note  thereon  by  Odofre.,  Bartolus,  and  other  writers,  with  which 
agrees  law  5  tit.  11  part  4,  where  Gregorius  Lupi  in  the  last  gloss 

•  (Estilo.) 
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holds  the  contrary  for  very  unconvincing  reasons.  See  also  Dig. 
23.3.5.5,  Dig.  42.8.6,  and  Cod.  6.61.6.2,  which  says  that  though  a  father 
cannot  make  a  gift  to  his  son  he  can  nevertheless  renounce  his  right 
to  the  usufruct  in  the  son's  adventitious  property  to  which  he  is 
entitled.  And  see  the  note  of  Baldus,  Paulus,  Salicetus  and  all  the 
doctors  thereon  and  the  text  of  Dig.  37.6.12.  It  is  no  objection  to 
say  that  ownership  so  far  as  concerns  her  share  in  property  acquired 
during  marriages  passes  automatically  and  that  therefore  she  cannot 
give  to  her  husband  estate  already  acquired;  the  ownership  which 
she  acquires  is  real  and  not  fictitious,  as  I  shall  show  in  law  9  below 
where  this  question  of  renunciation  of  profits  will  be  discussed. 

61.  The  third  limitation  which  must  be  placed  upon  our  conclu- 
sion is  that  it  applies  to  acquisitions  which  have  been  justly  and  not 
to  those  which  have  been  unjustly  made  e.g.  by  a  judge  from  bribes, 
by  a  patron  from  unlawful  patronage,  or  by  any  other  person  by 
larceny,  gaming,  adultery,  or  harsh  usury  or  by  any  other  improper 
means.  Ill-gotten  acquisitions  are  not  shared  between  spouses,  accord- 
ing to  Cassaneus  in  Consuetudines  Burgundiae  rub.  4  §  2  at  the  words 
*'et  acquestez"  no.  16  in  fine,  Roderic  Xuarez  on  law  1  tit.  3  book  3 
fori  limit  4,  and  Joannes  Lupi,  in  his  lecture  on  Extra  Decret.  Greg. 
IV.20.  §  65  no.  9.  A  law  or  statute  which  refers  to  property  acquired 
or  to  be  acquired  is  deemed  to  refer  to  property  justly  and  not  unjustly 
acquired,  according  to  Barba.  on  Decret.  Greg.  II.2.16,  Dig.  41.2.24, 
Cod.  6.61.6.2,  and  Dig.  10.2.4.1,  who  cites  these  passages  against  cer- 
tain monks  who  lusted  after  temporal  things  and  disgraced  their 
monasteries  by  making  acquisitions  of  property,  whether  justly  or 
unjustly — a  thing  which  should  not  be  done,  as  is  also  shown  by 
Joannes  Lupi  in  §  65  in  principio. 

62.  The  reason  is  that  there  can  be  no  contract  of  partnership 
with  a  dishonest  object  and  profits  therefrom  are  not  shared,  see  Dig. 
17.2.52.16  which  says  that  even  a  partner  in  all  goods  is  not  bound 
to  put  into  hotchpot  his  acquisitions  from  unlawful  sources.  To  the 
same  effect  law  2  tit.  10  part  5  and  the  excellent  text  of  Dig.  17.2.53 
and  Dig.  17.2.57,  which  says  that  property  acquired  by  larceny  or 
any  other  crime  must  not  be  shared  in  a  partnership,  since  a  joint 
interest  in  crime  is  tainted  and  dishonourable,  law  8  tit.  10  part  5. 
A  very  good  example  of  this  limitation  is  given  by  Roderic  Xuarez 
on  law  1  tit.  3  book  3  fori  limit.  4.  The  case  was  one  where  a  golden 
knight  had  during  marriage  forcibly  extorted  many  services  from 
his  vassals  and  had  compelled  them  to  render  services  which  were  not 
due  and  so  had  unjustly  and  by  force  made  many  acquisitions.  Roderic 
gave  it  as  his  opinion  that  in  that  case  on  the  death  of  the  husband 
the  widow  was  not  entitled  to  claim  from  the  heirs  a  moiety  of  such 
profits. 

63.  In  a  doubtful  case,  however,  it  is  presumed  that  acquisitions 
were  justly  made  unless  the  contrary  is  shown,  see  the  argument  to 
Dig.  17.2.51,  Decret.  Greg.  V.1.18,  Bartolus  on  Cod.  6.61.6  (no.  5), 
and  Joannes  Lupi,  in  his  lecture  on  Extra  Decret.  Greg.  IV.20,  §  65 
no.  9.  Joannes  Lupi  says  in  no.  8  that  if  the  wife's  heirs  claim 
acquisitions  made  during  marriage  the  husband  cannot  allege  that  the 
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acquisitions  were  unjustly  made,  because  that  would  be  to  set  up  his 
own  wrong,  contrary  to  Di«?.  12.2.18  and  Bartolus'  note  thereon  and 
the  opinion  of  Raph.  on  Dij^-.  41.2.24  and  Alexander  thereon  and 
Baldus  on  Dig.  1.6.2. 

64.  Hence  it  comes  that  if  a  husband  shares  with  his  wife  prop- 
erty thus  unjustly  acquired  by  taking  it  to  his  house,  it  is  common 
property  and  must  be  divided  equally  between  the  spouses  and  their 
heirs.  Dig.  10.2.4.1,  Dig.  5.3.52.  But  the  wife  will  be  bound  to  restore 
such  property  to  its  true  o^vners  or  the  husband  must  make  satisfaction 
out  of  the  whole  of  his  property.  Indeed  the  wife  must  pay  a  penalty 
if  she  knew  the  property  belonged  to  someone  else  or  was  wrongfully 
acquired ;  but  not,  of  course,  if  she  was  ignorant  of  this,  for  then  she 
will  only  have  to  restore  from  the  common  property  the  wrongful 
acquisitions  and  not  a  penalty.  Dig.  17.2.55.  And  from  that  text 
Baldus  on  Cod.  4.37.1  and  Salicetus  on  Cod.  4.37.4  infer  that  if  of 
several  members  of  a  partnership  in  all  goods  one  partner  by  harsh 
usury  acquires  a  large  amount  of  silver  and  gold  and  shares  it  with 
his  partner  or  brother,  the  bishop  can  compel  the  brother  or  partner 
to  restore  the  interest.  And  the  same  should  be  said  in  the  case  of  a 
wife  for  the  same  reasons,  as  Joannes  Lupi  says,  in  his  lecture  on 
Decret,  Greg.  IV.20,  §  65  no.  10.  He  also  says  in  no.  12  in  fine  that 
a  husband  can,  after  he  has  brought  to  his  home  property  which  he 
has  illicitly  acquired,  restore  such  property  without  the  consent  and 
will  of  his  wife,  even  if  he  has  not  been  convicted ;  for  he  could  alienate 
such  property,  as  I  shall  show  in  my  commentary  on  law  5  below. 

65.  The  fourth  limitation  which  should  be  put  upon  this  law  is 
that  it  applies  so  long  as  there  is  no  different  custom  in  force  in  any 
particular  state  or  province  of  this  realm.  There  used  to  be  such  a 
custom  in  the  state  of  Hispala,  according  to  Roderic  Xuarez  on  law  1 
tit.  book  3  fori  at  the  words  '^ sexto  limita  hanc  legem''.  There  is 
still  such  a  custom  in  the  state  of  Cordova  where  this  law  is  not 
received  and  there  is  no  sharing  of  property  between  husband  and 
wife,  as  is  attested  by  Joannes  Lupi,  in  his  lecture  on  Extra  Decret. 
Greg.  IV.20,  §  60  in  fine,  by  Jacobus  Septima,  in  his  book  De  Institu- 
tionihiis  Catholicis  cap.  9  no.  93,  and  by  Gregorius  Lupi  on  law  24 
tit.  11  in  the  last  column  of  the  large  gloss  post  principium  par.  4. 
For  the  laws  fori  have  no  force  except  in  so  far  as  they  are  in  use; 
it  is  for  this  reason  that  advocates  in  their  petitions  always  plead  the 
practice  of  those  laws,  as  is  shown  at  length  by  Roderic  Xuarez  in 
his  Prooemium  Fori.  But  now^adays,  in  my  opinion,  there  is  no  room 
for  any  such  limitation  since  we  no  longer  refer  to  the  law  fori  but 
to  the  royal  law  to  be  found  in  this  volume;  and  this  royal  law  is 
ordered  to  have  the  force  of  law^  by  the  law  and  imperial  decree  to  be 
found  at  the  beginning  of  this  volume. 

66.  With  regard  to  this  limitation  a  nice  question  arises.  Suppose 
that  in  the  domicil  of  the  husband  it  is  the  custom  according  to  our 
law  to  divide  property  acquired  during  marriage,  and  that  in  the 
place  where  the  marriage  is  contracted,  say  at  Cordova,  or  in  some 
other  place  outside  this  realm,  such  division  and  sharing  of  profits 
between  spouses  does  not  take  place.     Which  law  should  be  followed 
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if  a  case  arises  in  Avhich  a  claim  for  division  is  made — either  on  the 
dissolution  of  the  marriage  by  the  death  of  one  of  the  spouses  or 
because  one  of  the  spouses  is  a  heretic  and  his  property  is  conse- 
quently confiscated?  It  is  to  be  noted  that  in  this  last  case  the  share 
of  the  innocent  spouse,  viz.  the  moiety  of  the  profits,  is  not  lost,  see 
law  10  below  which  is  derived  from  law  77  Tauri,  which  put  an  end 
to  the  fierce  controversy  between  the  lawyers  who  argued  on  this 
question  previous  to  the  passing  of  that  law,  as  we  may  see  from  the 
whole  of  the  treatise  of  Didacus  Segura  Be  Bonis  Lucratis  Constante 
Matrimonio.  Must  regard  be  had  to  the  place  where  the  marriage 
was  contracted  or  to  the  place  of  the  husband's  domicil  or  to  the 
place  whither  they  have  betaken  themselves  to  reside  or  to  the  place 
where  the  property  is  situate? 

67.  First  conclusion.  If  in  the  marriage  contract  there  is  an 
express  agreement  that  such  property  is  to  go  in  whole  or  in  part 
to  one  spouse  or  to  the  other  or  to  both  of  them,  such  an  agreement 
must  be  observed  and  all  distinctions  of  places  or  customs  are  irrele- 
vant. For  such  agreements  are  not  contrary  to  good  morals  and 
indeed  are  actually  approved  of  by  the  laws;  see  Decret.  Greg.  IV.1.1 
with  the  note  of  Antonius  Felin.  and  others  to  this  effect,  and  Feud. 
2.29  .  It  is  expressly  so  enacted  by  royal  law  24  tit,  11  de  dotihus 
et  donationibiis  vet  arrhis,  par.  4.  Roderic  Xuarez  was  of  the  same 
mind  on  law  1  tit.  3  book  3  fori  limit.  6  at  the  words  " seciindo  limit- 
ahis"  folio  18  page  1;  see  also  Jacobus  Septimacensis  in  his  book 
De  Institutionihus  Catholicis  cap.  9  no.  94  who  mentions  that  Alex- 
ander wrote  a  great  deal  on  this  question  in  consilio  150  book  2  and 
consilio  87  book  6,  Guill.  Bene,  in  his  lecture  on  Decret.  Greg.  III. 26. 16 
at  the  words  " ducis  Jiahens  filias'^  no.  197,  Decius  consilio  225  and  402 
and  again  in  consilio  578  and  655  and  on  Cod.  2.3.15  (no.  10),  Gozales 
consilio  87,  and  Boerius  decis.  204. 

68.  Second  conclusion.  Although  in  the  ordinary  way  a  party 
to  a  contract  can  be  sued  w^here  the  contract  was  made,  unless  its 
performance  is  due  in  some  other  place.  Dig.  5.1.19.1,  Decret.  Sext. 
II. 2. 1.3,  yet  this  is  not  so  with  regard  to  a  contract  of  dower.  A  hus- 
band who  receives  a  dowry  should  not  be  sued  for  its  repayment  in 
the  place  where  the  contract  was  made  but  in  the  place  where  he  was 
domiciled  at  the  date  of  the  contract,  see  Dig.  5.1.65  with  the  notes 
of  Bartolus,  Baldus,  Angulo,  Paulus,  and  all  the  doctors  thereon. 
This  law  is  called  exceptional  b}^  Baldus  Novellus  in  his  treatise 
De  Dote  par.  9  privilegio  18  and  by  Rochus  Curtius  on  Decret,  Greg. 
1.4.11  small  folio  72  col.  1.  And  all  the  doctors  are  of  opinion  that 
this  is  a  special  rule  laid  down  out  of  consideration  for  the  special 
nature  of  a  dowry,  in  order  that  it  may  be  recovered  in  the  place  of  the 
husband's  domicil,  since  it  would  appear  that  the  parties  intend  the 
dowry  to  be  repayable  in  that  place  where  the  woman  by  following 
her  husband  chooses  the  court,  Dig.  2.1.19.  This  is  said  to  be  the 
general  opinion  of  all  the  doctors  by  Alexander,  consilio  100  no.  8 
book  3,  by  Felin.  on  Decret.  Greg.  IV.1.1  (no.  24),  by  Didacus  Covar- 
ruvias  in  his  Epitome  de  Sponsalihus  part  2  c.  7  in  princ  no.  6,  and 
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by  Jacobus  Septimacer.  who  cites  others  in  agreement  with  him  in 
his  book  De  Institiitionihus  CathoUcis  cap.  9,  no.  96. 

69.  Third  conclusion.  If  the  law  of  the  place  of  the  husband's 
domicil  enacts  that  on  the  death  of  a  wife  without  issue  the  husband 
is  entitled  to  a  third  part  of  the  dowry,  while  there  is  a  different  cus- 
tom in  force  in  the  place  where  the  contract  of  marriage  and  of  dower 
was  entered  into,  the  courts  must  follow  the  law  of  the  husband's 
domicil  (although  the  rule  is  different  with  regard  to  other  kinds  of 
contracts),  see  Dig.  21.2.6,  Dig.  33.2.1  and  other  similar  passages. 
So  thought  Bartolus  on  Cod.  1.1.1  and  Jason  in  his  lecture  thereon 
no.  60.  Fran.  Purpura  (no.  97)  says  that  this  is  the  common  opinion, 
as  does  Hieronymus  Grat.  consilio  113  nos.  1,  10,  and  11,  although  he 
himself  seems  to  think  the  contrary.  It  is  followed  as  the  general 
view  by  Maria.  Socin.  Junior  consilio  14  book  1  who  says  that  the 
rule  holds  even  if  the  marriage  contract  is  made  in  the  place  of  the 
wife's  domicil.  See  also  Anto.  Abb.  and  others  on  Decret.  Greg. 
IV.1.1,  Didacus  Covarruvias  in  Epitome  de  Sponsalihtis  part  2  cap.  7 
in  prin  no.  6,  and  Alexander  who  cites  other  writers  in  consilio  100 
no.  8  book  3.  Alexander  in  no.  9  says  that  regard  must  be  had  to 
the  place  of  the  husband 's  residence  and  not  to  the  place  of  his  origin ; 
and  this  is  supported  by  the  noteworthy  gloss  on  Decret.  Sext.  1.3.11.1 
at  the  words  ^'unam  dictam",  also  by  the  gloss  on  Dig.  5.1.65  on  the 
word  ^^reddituj^a"  and  the  note  of  Antonius  and  the  doctors  on 
Decret.  Greg.  II. 2. 22.  For  where  there  is  a  doubt  as  to  domicil  it 
must  be  understood  as  being  where  the  party  resides,  according  to 
Baldus  (no.  45)  on  Cod.  6.33.3  and  in  consilio  229  book  1;  see  also 
Antonius  de  Butr.  consilio  21  in  fine,  Peter  de  Ancharra.  consilio  437, 
Imol.  on  Decret.  Greg.  II.2.22,  Socinus  on  Decret.  Greg.  II.2.1  (col.  2) 
and  in  consilio  129  book  1,  Jason  (col.  5)  on  Cod.  1.1.1  and  (no.  46) 
on  Dig.  1.7.22,  Nicolaus  Everardus  in  his  Loci  Legates  loco  de  con- 
tractu ad  distractum,  Curtius  Junior  (no.  18)  on  Dig  5.1.65,  Decius 
consilio  352,  Roger  de  Mota  in  his  lecture  (no.  Ill)  on  Dig.  5.1.19, 
Matthew  Afflictis  decis.  NeapoL  226  and  decis.  384  no.  7,  Hippol. 
Marsi.  in  his  lecture  (no.  60)  on  Dig.  2.1.20,  Antonius,  Imol.,  Fell., 
and  others  on  Decret.  Greg.  II. 2. 22,  Bertrand  consilio  109  book  1, 
Tiraquellus  Vol.  I  De  Betractu  §  9  gloss  2  nos.  21  and  22,  Afflictis 
decis.  Xeapol.  384  no.  7,  Decius  (note  2)  on  Dig.  1.22.3,  and  Carolus 
Molina  on  Alexander  consilio  100  no.  9  book  3. 

70.  Fourth  conclusion.  If  the  laws  enacted  or  the  customs 
adopted,  with  regard  to  the  sharing  or  division  of  property  acquired 
during  marriage  or  with  regard  to  anything  else,  in  the  place  of 
the  husband's  domicil  differ  from  those  in  force  in  the  place  where 
the  marriage  was  contracted,  the  law  to  be  observed  is  that  of  the 
husband's  domicil  and  not  that  of  the  wife's  domicil  when  the  mar- 
riage was  contracted.  And  it  makes  no  difference  if  the  husband 
changes  his  domicil  by  going  to  some  fresh  residence;  even  then  the 
general  rule  applies,  whatever  Salicetus  may  have  thought  on  Cod. 
1.1.1  as  is  there  mentioned  by  Jason  in  his  lecture  no.  63  and  by 
Roderic  Xuarez  on  law  1  tit.  3  de  las  ganancias  book  3  fori  limi.  6. 
That  this  is  the  common  opinion  is  attested  by  Xicolaus  Berius  in  his 
Consuetudines  Burgundiae  in  the  title  de  consuetudine  matrimonii  et 
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doherii  §  4  and  by  Didacus  Covarruvias  in  Epitome  de  Sponsalihus 
part  2  c.  7  in  prin  no.  7.  For  the  parties  are  presumed  to  have  con- 
tracted the  marriage  with  intent  to  follow  the  husband's  domicil,  as 
may  be  seen  from  the  authorities  cited  above. 

71.  But  this  last  conclusion  and  the  two  preceding  ones  must  be 
restricted  and  limited  in  several  ways.  In  the  first  place,  they  only 
apply  in  a  case  where  the  husband  makes  the  marriage  contract  as 
a  foreigner  in  the  place  of  his  wife's  domicil  without  intending  to 
stay  and  remain  there  and  with  the  intention  of  returning  at  once 
to  the  place  where  he  is  domiciled  and  resides.  In  such  a  case  it  is 
natural  to  have  regard  to  the  customs  not  of  the  place  where  the 
marriage  is  contracted  but  of  the  place  to  which  they  betake  them- 
selves. Just  so,  if  you  make  a  contract  with  a  foreigner  whom  you 
know  to  be  returning  home  at  once,  you  cannot  sue  him  in  the  place 
where  the  contract  was  made  since  he  is  presumed  to  have  promised 
performance  in  the  place  of  his  domicil,  Dig.  5.1.19.2.  For  other 
reasons  see  the  foregoing  numbers.  The  case  is  different,  however,  if 
they  make  the  contract  of  marriage  with  intent  that  they  should 
reside  as  husband  and  wife  in  the  place  of  the  wife's  domicil  where 
the  marriage  contract  was  made.  In  that  case  as  the  husband  intends 
to  live  with  his  wife  in  the  place  of  her  domicil,  the  laws  of  her 
domicil  must  be  followed.  This  is  excellently  shown  by  Baldus  (col.  1) 
on  Cod.  7.48.4.  See  also  Joannes  And.,  ImoL,  and  Feli.  (no.  26)  on 
Decret.  Greg.  IV.1.1,  Francis  Cremensis  note  66,  Jason  on  Dig.  2.1.19 
(note  1  amplia  1)  and  on  Cod.  1.1.1  lectio  1  col.  6  at  the  words 
^'secitndo  limita"  and  again  in  lectio  2  col.  14  Guillielmus  Bened.  in 
his  lecture  on  Decret.  Greg.  III.26.16  at  the  words  ^'et  uxor  em  nomine 
Adelasiam"  no.  785,  Barba  on  Extra  1.4  col.  5  at  the  words  ^'posset 
etiam"  and  consilio  4  col.  1  book  2,  Marsil.  in  sigula  267  shortly  before 
the  end  and  in  his  lecture  (no.  66)  on  Dig.  2.1.20,  and  Fran.  Purpura, 
(no.  120)  on  Cod.  1.1.1.  Decius  sets  out  very  well  the  principle  of 
this  limitation  consilio  284  no.  8  and  gives  an  example  whereby  the 
intent  of  the  spouses  can  be  deduced  viz.  if  after  the  marriage  has  been 
contracted  they  remain  in  the  place  of  the  wife's  domicil  and  cohabit 
there  for  a  considerable  period. 

72.  For  a  subsequent  act  evidences  a  prior  intention,  see  Inst. 
2.1.15,  Dig.  14.6.7.7,  and  the  note  of  Bartolus  on  Dig.  30.1.41.14  who 
says  that  there  is  a  presumption  that  a  person  had  the  intent  to  do 
what  he  afterwards  does.  Acts  which  immediately  follow  evidence 
a  prior  intent,  see  Decret.  Greg.  1.6.38,  Dig.  42.5.24.3  and  Bartolus' 
note  thereon;  see  also  Bartolus  on  Dig.  39.5.15  and  the  learned  authors 
cited  in  no.  70  above.  The  same  view  was  adopted  by  Tiraquellus 
De  Legihus  Connuhialihus  gloss  2  nos.  46  and  49,  by  Cassaneus  in 
his  Consuetudines  Burgundiae  rub.  4  §  2  at  the  words  "Ouduchie  de 
Bourgonge''  no.  7  page  133  col.  2  near  the  middle,  by  Hieronymus 
Grattus  (who  should  be  looked  at)  consilio  113  book  12  no.  12  et  seqq, 
by  Joannes  Lupi,  in  his  lecture  on  Extra  Decret.  Grev.  IV.20,  §  55 
no.  12  and  by  Bernard  Diez  a  Luco  thereon  in  his  Apostilla. 

73.  And  Joannes  Lupi  there  says  that  it  is  to  this  effect  that  we 
must   understand   law   24   tit.    11   part   4,    the   words   of   which   are 
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''E  dezimos,  que  el  pleyto  q  ellos  pusieren  entre  si,  deue  voter  en  la 
manera  que  se  avinieron  ante  q  casassen,  o  quando  casaron:  e  no  deue 
ser  emhargado  por  la  costiimhre  contraria  de  aqlla  tierra  do  fuessen 
amorar.  Esto  mesmo  seria  maguer  ellos  no  pusiessen  pleyto  entre  si, 
ca  la  costumhre  aqlla  tierra  do  hizieron  el  casamiento  deue  valer 
quanto  en  las  dotes,  e  en  las  arras,  e  en  las  ganancias  que  hizieron, 
e  non  la  de  aquel  lugar  do  se  camhiaron/'  This  text  should  certainlj^ 
be  interpreted  in  the  light  of  the  general  opinion  and  the  provisions 
of  Dig.  5.1.65,  when  it  says  that  the  competent  court  is  the  court  of 
the  place  where  the  marriage  contract  was  entered  into.  It  is,  how- 
ever, the  general  opinion  that  this  royal  law  applies  to  cases  where 
the  marriage  was  contracted  with  intent  that  the  spouses  should  live 
in  that  place  and  reside  there  permanently.  Even  though  they  sub- 
sequently change  their  mind  or  intention  and  go  to  some  other  place 
where  a  different  custom  is  in  force,  the  law  of  the  place  of  contract 
must  be  followed  (according  to  the  generally  approved  opinion  of 
Baldus  and  of  the  other  authorities  cited  in  no.  72  above  on  Cod. 
7.48.4)  in  order  that  this  law  may  not  be  frustrated.  And  this  has 
been  decided  by  general  consent,  and  it  is  the  opinion  of  Roderic 
Xuarez,  that  most  distinguished  man,  on  law  1  tit.  3  de  las  ganancias 
book  3  fori  limit.  6,  of  Didacus  Covarruvias  in  Epitome  de  SponsaWhus 
part  2  c.  7  in  prin  no.  8,  of  Bishop  Jacobus  Septimacensis,  that  most 
learned  law^^'er,  in  his  book  on  Institutiones  Catholicae  cap.  9  nos.  97 
and  98,  of  Gregorius  Lupi — a  very  important  legal  authority — on  law 
24  tit.  11  par.  4  on  the  words  ^'el  casiamento^'  and  also  on  the  word 
" ganancias' '  at  the  words  "aut  contrahitur  matrimonium  in  loco 
uxoris".  This  is  attested  as  being  the  daily  practice  in  the  royal 
Chancery  by  Joannes  Lupi  in  the  above-mentioned  §  55  no.  12  and 
by  Bernardus  Diez  a  Luco,  Bishop  of  Calagurria.  And  this  opinion 
pleases  me  very  much,  although  the  contrary  is  boldly  asserted  by 
Antonius  Gomez  on  law  53  Tauri  no.  75,  who  says  that  this  general 
opinion  of  our  lawyers  is  clearly  guess-work.  But  he  is  in  my  judg- 
ment wrong;  for  if  the  words  of  the  above-mentioned  law  partitae 
are  judiciously  applied,  they  clearly  bear  this  meaning  when  they  say 
"E  despues  que  son  casados  acaece  que  vienen  a  rivir  a  otra  tierra". 
The  law  clearly  contemplates  the  case  where  the  parties  at  first 
intend  to  reside  and  permanently  to  remain  in  the  place  where  they 
made  the  marriage  contract  and  then  change  their  minds  and  depart. 
This  is  shown  by  the  word  ^^ acaece"  i.e.  "happens".  And  so  we  must 
apply  the  common  rule  that  regard  should  be  had  to  the  place  wiiere 
things  are  permanently  situate  and  not  to  the  place  where  they 
chance  to  be  present  or  absent.  Dig.  32.1.86,  Dig.  49.15.26;  see  Oldradus 
consilio  248,  Ancharranus  consilio  216  book  7,  Felin,  on  Decret.  Greg. 
1.3.35  and  on  Decret.  Greg.  1.29.14,  Decius  consilio  472  and  also  con- 
silio 523,  Francis  Ripa  in  his  treatise  ^'Pestis"  in  the  title  De  Privi- 
legiis  Contractum  no.  180,  and  Tiraquellus  De  Primogeniis  q.  48 
nos.  4  and  6.  Furthermore,  this  conclusion  is  supported  by  the  last 
words  of  law  24  tit.  11  part  4  which  says  ^'E  no  la  de  aquel  lugar 
do  se  comhiaron",  that  is  to  say  "changed".  If  a  man  were  to  make 
a  contract  as  a  foreigner  he  would  not  be  said  to  change  his  domicil 
and  residence;  but  if  he  has  the  intent  to  reside  where  he  contracts, 
he  is  said  to  change  his  mind  and  domicil  if  he  goes  elsewhere. 
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74.  There  is  a  second  limitation  which  should  be  placed  upon 
the  three  conclusions  reached  in  nos.  67,  68  and  69  above.  They  apply 
to  property  situate  in  the  place  of  the  husband's  domicil  but  not  to 
^oods  situate  in  some  other  place  where  a  different  custom  is  in  force. 
Goods  situate  at  Cordova  w^ll  be  dealt  with  according  to  the  custom 
of  Cordova  and  so  will  not  be  divided.  But  goods  situate  at  Pincia 
or  in  some  other  place  where  it  is  the  custom  to  divide  profits  acquired 
during  marriage  will  be  dealt  wuth  according  to  our  law  and  so  will 
be  divided  between  the  spouses.  The  law  of  the  husband's  domicil 
must  not  be  considered  so  far  as  concerns  property  owned  by  the 
spouses  in  other  jurisdictions.  Such  property  is  dealt  with  according 
to  the  law  or  custom  of  the  place  where  it  is  situate;  for  custom  does 
not  extend  beyond  its  own  territorj^,  least  of  all  to  govern  property 
situate  abroad  where  different  or  contrary  laws  or  customs  are  in 
force,  Decret.  Greg.  V.1.3  {distinctio  12)  Dig.  2.1.20.  This  view  is 
supported  by  many  legal  principles  and  is  adopted  by  the  larger 
number  of  legal  authorities;  see  Dig.  50.15.4.2,  Dig.  26.5.13,  Dig. 
26.7.47.7,  Dig.  50.1.24,  Cod.  10.1.4,  Cod.  10.64.1,  Dig.  8.4.13,  Decret. 
Grat.  c.  un.  C  XIII  qu.  1,  Decret.  Grat.  c.  7  C  XVI  qu.  1.  And  the 
interpreters  of  the  law  by  common  consent  adopt  this  opinion,  e.g. 
Jacobus  Aretinus,  Guillielmus  de  Cun.,  Dynus,  Ray,  Joannes  Faber, 
Baldus  no.  17,  and  Alciatus  in  the  last  gloss  (col.  1  and  penult.)  Cod. 
1.1.1;  see  also  Baldus  consilio  245  book  1  who  says  that  this  rule  is 
generally  observed  and  adopted  in  practice;  see  also  consilio  132  ad 
finem  book  2  Collect,  on  Decret.  Greg.  1.2.1  col.  2  at  the  words  ^'qnid 
si  consuetudo"  and  also  Ancharranus  thereon  in  his  lecture  qu.  12 
post  prin.  at  the  words  '^sed  circa  personas"  and  at  the  words  ''per 
ista  solvitiir  quaestio"  and  also  at  the  words  " quaero  jicxta  prae- 
dicta*\  In  the  same  passage  Ancharranus  tells  us  that  it  is  the  general 
opinion  that  in  intestate  succession  regard  is  had  to  the  place  where 
the  property  is  situate  and  that  it  makes  no  difference  whether  the 
relevant  law  speaks  in  rem  or  in  personam.  That  view  is  also  held 
by  Masuerius  in  his  title  De  Successionihus  et  Ultimis  Yoluntati'hus 
§  item  illud  quod  dicitur,  by  Nicolaus  Perusius  in  his  treatise  De 
Successionilfus  ah  Intestato  6  specie  filiorum  part  1  col.  5  at  the  words 
"sed  nunquid  staate  tali  consuetudine",  by  Alexander  consilio  16 
duhio  1  book  1,  where  Carolus  Molina  asserts  that  this  is  the  true  and 
general  view  and  rejects  the  verbal  distinction  of  Bartolus.  See  also 
Alexander  consilio  128  book  1  and  consilio  19  book  6  where  he  says 
that  this  is  the  general  opinion,  Cornelius  consilio  115  nos.  4  and  5 
book  6,  consilio  202  no.  11  book  2,  and  consilio  85  book  3,  Socinus 
consilio  288  and  292  book  2,  Jacobus  a  St.  Georgeos  in  his  Tractatus 
Feudorum  col.  6  at  the  words  "insuper  quaero  quidam''  Georgius 
Natan.  in  his  lecture  on  Decret.  Sext.  1.18.2  col.  61  at  the  words 
"nono  facit",  Nicolaus  Everardus  in  his  Loci  Legates  loco  79  col.  12 
at  the  words  "liinc  etiam  videmus'%  Tiraquellus  in  his  Tractatus 
Primogeniorum  q.  46  nos.  1  and  2  and  in  the  last  number  where  he 
says  that  this  is  the  practice  in  the  kingdom  of  France,  and  Rubeus 
consilio  71 ;  see  also  Alber.  Brun.  in  his  treatise  De  Statutis  Excluden- 
tihus  Foeminas  q.  25,  who  after  discussing  the  question  at  some  length 
decides  that  the  sounder  view  is  that  whether  a  statute  speaks  in  rem 
or  in  personam  it  does  not  apply  to  property  situate  outside  the  juris- 
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diction,  and  that  the  appropriate  laws  are  the  local  laws  and  customs 
with  regard  to  property  wherever  situate.  This  same  view  is  advanced 
by  Ludo  Gozadi.  consilio  49  nos.  11  and  17,  which  should  be  referred 
to,  by  Cirierus  in  his  treatise  on  Primogenitura  book  2  q.  7  who  is  of 
the  same  mind  with  regard  to  the  analogous  custom  of  France  as  to 
the  division  of  property  between  husband  and  wife,  by  Ancharranus 
consilio  163,  by  Decius  consilio  283,  by  Curtius  Senior  consilio  43  no. 
19,  by  Cassaneus  consilio  and  in  his  Consicetudines  Bnrgundiae  rub.  4 
§  2  col.  8,  by  Oldradus  consilio  249,  by  Joannes  Andr.  ad  Specul.  in 
the  title  De  Instrument  or  urn  Edictione  §  compendiose,  by  Signo. 
consilio  166  (fuller  and  better),  by  Aymon  Cravettus  consilio  30  per 
totnm,  by  Didacus  Covarruvias  De  sponsalihus  part  2  cap.  7  in  prin- 
cipio  no.  9,  by  Jacobus  Septimacensis  De  Institutis  Catholicis  cap.  9 
no.  99  et  seqq,  and  by  Gregorius  Lupi  on  law  2  tit.  4  de  dotihus 
part  4  on  the  word  '* ganancias^'  ad  medium. 

75.  The  most  important  reason  why  our  limitation  should  apply 
is  the  fact  that  the  words  of  law  1  tit.  3  book  3  fori  and  of  our  royal 
law  on  the  sharing  of  profits  speak  in  rem  and  that  their  provisions 
are  principally  applicable  to  things,  as  may  be  seen  by  the  words 
"Toda  cosa  qne  el  marido  e  la  mnger  ganaren  o  compraren  de  consuno, 
ayan  lo  anihos  de  por  medio".  AATien  a  law  or  a  statute  speaks  in  rem 
its  application  does  not  extend  to  property  situate  outside  the  juris- 
diction. Such  property  must  be  dealt  vrith  according  to  the  law  or 
custom  of  the  place  where  it  is  situate;  for  such  a  custom  affects 
property  and  not  persons  whether  it  is  OT^^led  by  a  subject  or  by  a 
foreigner.  Dig.  50.4.6.  It  is  otherwise  if  the  law  or  custom  speaks 
in  personam,  as  was  shown  by  Peter  and  Cynus  (last  column)  and  by 
Bartolus  (nos.  41  and  42)  on  Cod.  1.1.1,  by  Imol.  on  Decret.  Greg. 
III. 3. 6  ad  fiyiem,  by  Panormitanus  and  Bartolus  on  Decret.  Greg. 
II. 2. 9,  by  Alexander  consilio  44  book  5,  by  Barba.  consilio  75  book  3, 
who  says  that  this  is  the  general  opinion,  by  Socinus  consilio  128 
book  4,  and  by  Marti.  Laud,  in  his  treatise  De  Primogeniis  chart  5. 
But  the  more  common  and  more  generally  received  opinion  is  against 
such  a  distinction  based  on  the  question  w^hether  the  law  speaks  in  rem 
or  in  personam,  as  I  demonstrated  in  no.  74  above. 

76.  There  would  appear  to  be  another  reason  why  such  a  custom 
does  not  extend  to  property  situate  in  some  other  jurisdiction  where 
a  different  or  contrary  custom  prevails.  The  custom  of  sharing  acquisi- 
tions between  husband  and  wife  is  said  to  be  contrary  to  common  law. 
For  at  common  law  acquisitions  by  one  spouse  do  not  appertain  to 
the  other  and  belong  entirely  to  the  acquirer;  see  Inst.  2.9.1  which 
says  that  there  are  certain  classes  of  persons  who  acquire  for  others 
e.g.  slaves,  sons,  monks,  and  others  of  a  similar  kind,  but  does  not 
include  husbands  and  wives.  Such  a  custom,  then,  is  objectionable 
as  being  contrary  to  common  law,  Dig.  1.3.16,  Dig.  1.3.14,  Cod.  4.49.1, 
Cod.  3.41.2,  Decret.  Greg.  1.4.8,  Decret.  Greg.  IV.14.3,  Decret.  Sext. 
1. 11.1  and  2.  The  custom  is  shown  to  be  thus  contrary  by  Baldus  on 
Cod.  6.61.5,  by  Abb.  consilio  1  col.  2  book  1  and  consilio  V\l  col.  2 
book  2,  and  by  Cornelius  consilio  89  book  3  and  consilio  371  book  4. 
And  so  it  does  not  extend  to  property  situate  outside  the  jurisdiction, 
since  an  objectionable  statute  or  custom  does  not  extend  to  property 


Matienzo  ^  ^ 

situate  outside  the  jurisdiction,  according  to  Bartolus  on  Cod.  1.1.1 
(no.  32)  who  is  followed  by  Baldus  and  Salicetus  and  a  very  large 
number  of  learned  doctors.  And  this  opinion  is  attested  as  being 
the  more  common  one  by  Alexander  consilio  16  book  1  no.  1  in  fine, 
by  Baldus  consilio  460  ad  finem,  consilio  131  book  2,  and  consilio 
119  book  3,  by  Jason  on  Dig.  37.1.89  col.  49  at  the  words  ''11  casus 
esf  and  consilio  163  book  2,  by  Cornelius  consilio  115  col.  1  book  2 
and  consilio  85  and  162  col.  1  ad  finem  book  3,  Card,  consilio  2,  Capra. 
consilio  42,  And.  Sicul.  consilio  38  book  3,  Decius  coyisilio  276  and  314 
circa  finem,  who  says  that  this  is  the  common  view  and  should  be 
adhered  to  in  judgments  and  opinions,  by  Alexander  consilio  71  ultimo 
duhio  and  consilio  136,  by  Decius  on  Dig.  2.1.20  (col.  1),  by  Jacobus 
Septimacensis  De  Institutionihus  Catholicis  cap,  9  no.  101,  by  Curtius 
Junior  consilio  108  no.  30,  by  Ludovicus  Gozadez  consilio  49,  and  by 
Aymon  Sabillia  consilio  30  no.  3. 

77.  The  fact  that  the  custom  of  sharing  between  spouses  property 
acquired  during  marriage  is  objectionable,  exorbitant,  and  not  in 
accordance  with  common  law  is  proved  by  Joannes  Andre,  on  Decret. 
Greg.  IV.20.2,  by  Nicolaus  de  Uvald.  in  his  treatise  De  Successionihus 
ah  Intestato  par.  4,  by  Cassaneus  in  Consuetudines  Burgundiae  rub. 
4  §  2  col.  2,  and  by  Jacobus  Septimacensis  De  Institutionihus  Catholicis 
cap.  9  no.  103  who  also  in  no.  104  replies  to  law  24  tit.  11  par.  4. 

78.  But  we  must  inquire  into  the  case  of  movable  property 
acquired  during  marriage.  Which  law  is  applicable?  Baldus  on 
Cod.  4.63.4  says  that  there  is  a  difference  between  movable  and  immov- 
able property  in  the  fact  that  immovables  are  subject  to  the  law  of  the 
place  where  they  are  situate  while  movables  follow  the  person  of  their 
o\vner;  it  is  for  this  reason,  he  says,  that  the  Emperor  in  a  proper 
case  confiscates  movable  property  belonging  to  his  subjects  which  is 
situate  outside  his  territory.  This  view  is  called  exceptionable  but  is 
followed  by  Alexander  on  Bartolus  on  Cod.  1.1.1  (col.  penult.)  and 
consilio  31  no.  5  book  1  which  is  repeated  in  consilio  311  book  4,  and 
also  consilio  19  no.  7  book  6  where  he  asserts  that  in  the  case  of  a 
will  where  local  laws  differ  movables  follow  the  person  of  the  tes- 
tator, and  also  consilio  141  prope  finem  book  7 ;  see  also  Socinus 
consilio  101  no.  5  book  1,  Jacobus  a  St.  Georgeo  in  his  Tractatus 
Fedorum  on  the  words  ''cum  mero  et  mixto  imperio^'  col,  4  at  the 
words  "sed  formo  vohis  quaestionem^',  Rogerus  Mota.  in  his  lecture 
on  Dig.  5.1.1  (no.  75),  Cassaneus  in  Consuetudines  Burgundiae  rub. 
2  §  1  at  the  words  " et  appartient  la  confession''  no.  13  folio  94  near 
the  end.  Of  the  same  opinion  was  Masuerius  in  the  title  De  Dote  et 
Matrimonio  §  item  cum  agitur.  According  to  this  view  regard  should 
always  be  had  to  the  law  of  the  place  of  origin  or  domicil  of  the 
deceased  and  not  to  the  law  of  the  place  in  which  such  movables  are 
situate,  by  reason  of  the  fact  that  they  attach  to  the  person  and  not 
to  the  place. 

79.  But  the  contrary  view  is  sounder  and  more  popular  viz.  that 
movable  property  is  presumed  to  belong  to  the  territory  in  which  it 
is  situate.  This  was  the  view  of  Baldus — contradicting  himself,  as 
he  often  does — on  Feud.  2.53  col.  2  on  the  word  "puhlicentur"  which 
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deals  with  confiscation.  He  is  followed  by  Mart.  Laud,  thereon  col.  1, 
by  Card.  Alexander  col.  2,  and  by  Albarot.  on  §  si  vero  pads  on 
Feud.  2.53  col.  2  who  cite  in  support  the  text  of  Di^:.  50.5.4.2.  In 
aofreement  with  them  is  Alexander  (he  too  contradicts  himself)  in 
consilio  16  no.  2  book  1  and  in  his  note  on  Bartolus  on  Dig.  48.17.1, 
Avhere  he  says  that  the  law  to  be  observed  is  that  of  the  place  where 
movables  are  situate  even  in  succession  cases.  See  also  Stephanus 
Bertrandus  co7is{lw  109  book  1  and  consilio  105  no.  2  book  2.  Marsi. 
consilio  57  col.  3  book  1,  xllber.  Brunus  in  his  Tractatus  Sfaiutorum 
Foeminas  Concernentium  art.  8  q.  23  and  Ludovicus  Gozadi.  consilio 
49  no.  4.  But  you  must  understand  this  generally  accepted  rule  as 
applying  only  Avhen  movable  property  is  permanently  and  not  merely 
temporarily  situate  in  a  place.  Such  was  the  opinion  of  Baldus  (who 
never  failed  to  lend  his  support  to  any  and  every  opinion)  consilio 
341  near  the  middle  book  4,  of  Cardina.  Florent.  consilio  51  at  the 
end,  of  Salicetus  (no.  4)  on  Cod.  1.1.1,  of  Alexander  consilio  16  no.  2 
lib.  1  and  also  consilio  167  book  1,  of  Peter  de  Anchar.  consilio  155 
near  the  end,  of  Bened.  Capra.  consilio  45  last  column  but  one  duhio 
2  and  also  in  duhio  4  and  consilio  159  col.  1,  of  Decius  consilio  472 
at  the  words  ^'venio  ad  tertiinn",  of  Stephanus  Bertrandus  consilio 
105  duhio  1  book  2,  of  Tiraquellus  De  Primogeniis  q.  48  no.  2  and  up 
to  the  end,  of  Cirierus  De  Primogenitura  book  2  q.  8,  and  of  Jacobus 
Septimacensis  De  Insfifuiionihus  Catholicis  cap.  9  no.  107. 

80.  The  reason  of  this  is,  according  to  Tiraquellus  in  the  above- 
mentioned  q.  48  De  Primogeniis,  that  property  which  is  in  a  place  for 
a  period  and  on  its  expiry  is  to  be  taken  back  to  another  place  is  not 
deemed  to  belong  to  the  place  where  they  are,  but  to  the  place  whither 
it  is  to  be  taken.  It  is  not  deemed  to  be  where  it  is  found  but  rather 
belongs  to  the  place  of  its  destination  and  it  should  be  dealt  with 
according  to  the  laws  and  customs  of  that  place.  See  Dig.  28.5.35.3 
where  this  is  noted  by  Per.,  Cynus,  Baldus,  Alber.,  Aug.,  Imol.,  and 
more  modern  writers-  who  discuss  many  questions  on  Dig.  30.1.84.10, 
whereon  see  Jason  (note  2)  and  others;  see  also  Dig.  32.1.64,  Dig. 
32.1.44,  Dig.  32.1.78.1,  Dig.  32.1.67,  Dig.  32.1.82,  Dig.  32.1.86^  Dig. 
34.2.39.1,  Dig.  20.1.32,  and  Albericus  thereon,  Dig.  33.7.18.12,  Dig. 
33.7.27.1,  Dig.  33.7.12.23,  Dig.  33.7.20.6,  Dig.  33.2.32.2.  Dig.  19.1.17.7 
and  Albericus  thereon,  and  Dig.  50.16.210  and  Bartolus  and  Alciatus 
thereon.  If  property  is  situate  in  any  place  and  is  intended  to  remain 
there  permanently,  it  is  deemed  to  be  attached  to  that  place  in  the 
same  way  as  immovables,  according  to  the  notes  on  Cod.  1.2.10  and  the 
excellent  text  of  Dig.  19.1.17.7  which  says  that  all  such  things  as 
are  in  a  building  in  order  permanently  to  be  used  are  said  to  belong 
to  the  building;  see  also  laws  38  and  39  tit.  5  De  empfionihus  et 
venditionihus  par.  5,  and  Dig.  30.1.41.9  which  prohibits  legacies  of 
things  permanently  fixed,  on  the  ground  that  they  are  parts  of  the 
building.  From  this  last  passage  it  is  noted  by  Jacobus  de  Arend, 
Baldus,  and  Alexander  thereon  that  on  the  sale  of  a  house  there  pass 
to  the  purchaser  all  such  things  as  are  in  the  house  and  are  intended 
permanently  to  remain  there,  even  though  they  are  not  fixtures.  And 
thev  are  followed  bv  Jason  on  Dig.  30.1.41.8  in  fine  and  on  Dis".  1.4.3 
(col.  2).  " 
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81.  Let  us  then  decide  with  regard  to  movable  property  acquired 
during-  marriage  that  it  is  shared  between  husband  and  wife  if  it  is 
situate  in  a  place  where  there  is  in  force  a  custom  to  this  effect,  or, 
alternatively,  if  it  was  intended  by  the  acquiring  spouse  to  be  taken 
to  such  a  place  even  though  it  was  at  the  time  of  the  marriage  actually 
situate  at  Cordova  or  in  some  other  place  where  na  such  custom  is 
in  force.  This  we  can  gather  from  the  statement  of  Alexander  consilio 
16  no.  2  et  seqq  book  1  and  it  is  the  opinion  of  the  learned  doctors 
cited  above. 

82.  NoAv  let  us  see  what  should  be  said  with  regard  to  annual 
returns  and  real  rights  such  as  the  rent  of  a  permanent  lease  (emphy- 
teusis) or  tax  payments,  mortgage-rent,  land-rent,  or  other  annual 
returns.  It  is  clear  that  such  annual  rents  attach  to  the  land  which 
is  subject  to  the  rent  and  partake  of  its  nature,  see  Clem.  V.11,1 
and  the  note  of  Cardi.  thereon,  Dig.  50.17.15,  Cod.  3.19.3 ;  see  also 
Fredericus  consilio  82,  Zambare.  consilio  66,  Alexander  consilio  15 
book  7,  Cirierus  De  Primogenitura  book  2  q.  9,  Rubeus  consilio  136, 
Cassaneus  in  Consuetudines  Burgundiae  rub.  5  §  1,  Decius  consilio 
136,  Bertrandus  consilio  243  at  the  beginning  book  2,  Math.  Afflictis 
Dccisiones  Neapolitanae  395  no.  8  and  in  Constitutiones  Siciliae  begin- 
ning ^'violentiarum"  last  column,  Ripa  on  Dig.  41.2.15  (no.  16), 
Tiraquellus  Vol.  I  De  RetracUi  §  32  only  gloss  no.  79  and  §  1  gloss 
6  nos.  11  and  12,  Jacobus  Septimacensis  De  Institutionihus  Catholicis 
cap.  9  no.  108.  And  therefore  it  is  held  by  the  learned  doctors  above 
cited  that  the  custom  to  be  followed  is  that  of  the  place  in  which  is 
situate  the  property  out  of  which  such  annual  rents  arise. 

83.  The  principle  is  that  such  annual  rents  even  if  they  are 
redeemable  are  reckoned  as  immovable  property,  since  they  arise  out 
of  immovable  property.  So  all  such  annual  payments  are  real  rights 
or  mixed  rights  and  not  personal  rights;  see  Clem.  V.11.1,  Dig. 
30.1.112,  Cod.  1.2.14  and  the  gloss  on  the  word  "annonas"  therein 
and  Bartolus,  Baldus,  Paulus  Castrensis  and  others  thereon,  Cod. 
5.9.6.1  and  the  gloss,  Cynus  and  Baldus  (in  both  readings),  Auth. 
de  non  alienandis  aut  permutandis  re'bus  ecclesiae  in  Dig.  42.1.15.12 
at  the  words  ^'vult  enim^',  Alexander  and  Jason  at  length  on  Dig. 
42.1.15.12  (limit.  2),  Alexander  on  Dig.  24.3.24.7,  Alciatus  on  Dig. 
50.16.93,  Tiraquellus  at  length  in  Vol.  I  De  Betructu  §  1  gloss  6 
no.  4  et  seqq,  Didacus  Covarruvias  book  3  Resol.  c.  7  no.  2  at  the 
words  ^' secundo  hos  anntios  redditns"  and  Cassaneus  in  Consuetudines 
Burgundiae  rub.  4  §  no.  4  et  seqq.  But  with  regard  to  rents  which 
are  not  perpetual  but  only  temporary  we  should  say  that  the  rule  is 
the  same  as  that  as  to  movable  property,  as  is  demonstrated  with 
many  authorities  by  Tiraquellus  Vol.  I  De  Retractu  §  1  gloss  6  no.  7. 

84.  What  of  debts  and  rights  of  action?  As  to  this  there  is  great 
doubt.  Some  think  they  should  be  reckoned  as  immovables,  others 
as  movables,  and  others  think  that  they  are  a  third  kind  of  property. 
These  authorities  are  after  a  long  dissertation  referred  to  by  Tira- 
quellus Vol.  I  De  Retractu  §  1  gloss  7  and  by  Arius  Pinellus  who 
on  Cod.  6.60  (par.  1)  quotes  many  others  where  he  discusses  the 
whole  matter  at  length  and  with  resolution.     But  this  seems  little 
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relevant  to  our  question,  since  rights  of  action  and  debts  are  not 
confined  to  a  place  and  cannot  be  called  property  situate  in  any  place ; 
see  Dig.  31.1.86,  Dig.  5.1.50.1,  Dig.  32.1.41.6,  Dig.  32.1.92.1,  Dig. 
33.7.18.14,  Dig.  33.7.12.23,  Baldus  on  Dig.  1.5.1,  Imol.  on  Dig.  31.1.86, 
Baldus  consilio  483  book  4,  Alexander  consilio  31  no.  7  book  1,  Francis 
de  Aret.  consilio  54  near  the  end,  Jason,  who  calls  this  the  common 
view,  on  Cod.  1.1.1  (2  lectura)  and  on  Dig.  42.1.15.2  (no.  6)  and  on 
Inst.  4.6.7  (no.  42)  and  consilio  5  col.  3  book  3,  Alciatus  on  Cod. 
2.3.30  (no.  80)  and  on  Dig.  50.16.6,  Joannes  Cirierus  De  Primogeniis 
book  2  q.  9,  Carolus  Ruynus  consilio  155  at  the  end  book  3,  Stephanus 
Bertrandus  consilio  162  book  1  and  consilio  186  duhio  3  of  the  same 
book  and  consilio  14:  no.  3  book  2  and  consilio  167  no.  5  book  4, 
Guillielmus  Bene,  in  his  lecture  on  Decret.  Greg.  III. 26. 16  at  the 
words  ^'caetera  bona''  no.  8,  Tiraquellus  in  his  lecture  on  Cod.  5.55.8 
at  the  word  ^^hona^'  no.  9  et  seqq  and  in  his  Tractatus  Primogeniorum 
q.  49  nos.  1,  2  et  seqq,  Arius  Pinellus  on  Cod.  6.60  (par.  1  no.  10),  and 
Jacobus  Septimacensis  De  Institutionihus  Catholicis  cap.  9  no.  109, 
who  says  that  for  this  reason  debts  follow  the  person  of  the  creditor, 
Dig.  15.1.16,  Dig.  17.2.3. 

85.  This,  however,  is  limited  by  Lapus  in  his  allegatione  19  no.  8 
near  the  end.  Although,  he  says,  debts  are  not  said  definitely  to  be 
situate  in  a  place,  yet  so  far  as  regards  their  effective  enforcement 
which  is  only  possible  in  a  definite  place  they  are  said  to  be  property 
in  that  place  or  province.  And  so,  Lapus  says,  they  belong  to  the 
place  where  in  law  and  in  fact  they  can  be  enforced,  Dig.  28.5.35.3, 
Dig.  46.3.100.  He  is  followed  by  Ludovicus  Rom.  on  Dig.  24.3.24.7, 
by  Alexander  consilio  16  near  the  end  book  1,  and  by  Stephanus  Ber- 
trandus consilio  74  last  column  book  2  and  consilio  105  duhio  2  in 
the  same  book.  Alciatus,  however,  ds  slightly  doubtful  on  Dig. 
45.1.125.  See  also  Antonius  Rubeus  consilio  136  col.  1  at  the  words 
' ^ suadetur  et  secundo^',  and  Salicetus  on  Cod.  1.1.1  penultimate  column 
at  the  words  '^sin  autem  essent  jura'%  who  says  that  rights  of  action 
and  debts  belong  to  the  place  where  they  can  be  enforced,  on  the 
strength  of  Dig.  46.3.100  and  Dig.  26.7.47.2.  His  opinion  and  reasons 
are  referred  to  the  letter  and  followed  by  Maria.  Socinus  consilio 
36  no.  6  among  the  opinions  of  his  son  Barthol.  Socinus  book  1  and  by 
the  said  son  consilio  101  no.  5  of  the  same  book  1  which  repeats 
consilio.  175  book  2,  by  Alexander  consilio  31  no.  6  book  1  repeating 
consilio  111  book  4  and  in  consilio  19  col.  2  at  the  end  book  6,  and 
(before  all  these)  by  Baldus  consilio  357  last  column  book  3,  by  Tira- 
quellus Vol.  I  De  Betractu  §  36  gloss  3  nos.  16  and  17,  and  by  Joannes 
Lecerier.  De  Primogeniis  book  2  q.  9  no.  7.  Lapus  is  also  followed 
by  Alexander  in  consilio  16  at  the  end  book  1,  by  Arius  Pinellus  on 
Cod.  6.60  (par.  1  no.  12)  and  by  Jacobus  Septimacensis  in  his  book 
De  Institutionihus  Catholicis  cap.  9  no.  109  who  says  that  rights  and 
actions  belong  if  confiscated  to  the  Treasury  of  the  place  in  which 
the  debtors  must  be  sued.  So  also  in  our  question.  It  is  the  custom 
of  the  place  in  which  the  debts  can  be  enforced  that  must  be  considered 
with  regard  to  the  sharing  and  division  of  such  rights  as  have  been 
acquired  during  marriage. 
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86.  The  third  limitation  which  must  be  put  upon  the  conclusions 
arrived  at  in  nos.  67-69  above  is  that  they  do  not  apply  if  the  wife  was 
ignorant  of  the  laws  and  customs  of  the  place  of  her  husband's  domicil. 
If  the  wife  was  thus  ignorant,  she  can  on  dissolution  of  marriage  rely 
on  the  custom  of  her  own  country.  This  was  the  view  of  Baldus  on 
Feud.  2.8.4  by  reason  of  Dig.  22.6.9  and  Dig.  22.3.25.  This  view  of 
Baldus  is  quoted  and  adopted  by  Praeposit.  (nos.  9  and  10)  and  Felin. 
(no.  29)  on  Extra  Decret.  Greg.  IV.  1.1,  by  Jason  on  Cod.  1.1.1  lecture 
2  no.  60,  by  Alexander  consilio  100  book  3,  by  Marsil.  (no.  68)  on 
Dig.  2.1.20,  and  by  Gregorius  Lupi  on  law  24  gloss  1  tit.  11  De  Dotihus 
et  Ai^rhis  part  4.  But  this  seems  wrong,  since  a  wife  Avho  makes  a 
contract  of  marriage  with  a  foreigner  should  diligentl}^  enquire  as  to 
the  laws  and  customs  of  her  husband 's  domicil.  To  do  otherwise  is  neg- 
ligent, since  it  is  negligence  not  to  know  the  common  laws  of  the  realm. 
Cod.  1.14.3,  Cod.  1.14.9.  For  this  reason  the  view  of  Baldus  is 
adversely  criticised  by  Cumanus  consilio  72,  26,  and  109,  by  Fulgosus 
consilio  93,  by  Decius  consilio  19  Col.  1,  by  Anton,  de  Butrio.  and 
Panormitanus  on  Decret.  Greg.  IV.1.1,  by  Alexander  consilio  101 
book  3,  by  Tiraquellas  De  Legihus  Connuhialihiis  law  14  q.  2,  by  Jason 
and  Fran.  Purpura,  on  Cod.  1.1.1  no.  287,  by  Maria.  Socinus  Junior 
consilio  14  nos.  8-10  book  1,  and  by  Didacus  Covarruvias  in  Epitome  de 
Sponsalihus  part  2  cap.  7  in  princ.  no.  8.  You  should,  however,  adopt 
this  limitation  and  Baldus'  opinion  as  being  sound  in  cases  where  the 
wife  at  the  time  of  the  contract  believed  her  husband  to  be  domiciled 
in  the  same  territory  or  province  as  herself  and  not  to  be  a  foreigner ; 
this  is  asserted  by  Decius,  Purpura.,  Tiraquellus,  and  Covarruvias  in 
the  passages  cited  just  above.  It  is  true  that  this  was  doubted  by 
Maria.  Socinus  Junior  in  consilio  14  no.  10  book  1,  w^ho  said  that 
Baldus'  opinion  had  no  support  and  rather  the  reverse  and  argued 
in  his  latest  passage  that  certain  writers  have  held  that  no  regard 
should  be  paid  to  the  wife's  ignorance  and  that  the  laws  of  the 
husband's  state  should  be  observed.  And  this  last  opinion  seems  to 
be  sound  in  cases  of  doubt,  according  to  the  gloss  on  Dig.  36.1.16.7, 
which  is  followed  by  Bartolus  on  Dig.  16.3.31  and  by  the  modern 
writers  on  Abb.  on  Decret.  Gregg.  1.2.1.  Moreover,  with  regard  to  the 
case  now  under  discussion,  Gregorius  Lupi  on  law  24  tit.  11  part  4  in 
gloss  2  post  principium  clearly  holds  that  no  distinction  should  be 
made  whether  the  wife  knew  or  was  ignorant  of  the  custom  of  her 
husband's  country.  He  himself  in  gloss  1  had  said  that  there  is  such 
a  distinction  with  regard  to  the  profit  of  a  dowry.  But  the  principles 
are  different.  For  here  we  are  dealing  with  profits  to  be  acquired. 
The  wife  does  not  lose  her  own  estate  by  failing  to  acquire  profits 
acquired  during  marriage  as  she  would  do  with  regard  to  the  dowry 
or  marriage  deposit  if  the  husband  were  to  take  any  part  of  them 
as  profit.  For  not  to  take  profits  is  not  the  same  thing  as  to  suffer 
loss  by  losing  one's  own  estate,  Cod.  6.36.8,  Dig.  38.2.26,  Cod.  10.7.1 
on  w^hich  see  Joannes  de  Platea  with  whose  opinion  I  strongly  agree. 
Accordingly,  this  limitation  should  not  be  applied  to  property  acquired 
during  marriage  or  to  the  taking  of  the  dowry  or  marriage  deposit 
as  profit  by  the  husband  by  custom  or  law,  except  only  in  one  case 
viz.  where  the  wife  is  ignorant  of  the  fact  that  the  husband  whom 
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she  is  marrying  is  a  foreigner  or  if  the  husband  is  at  the  time  of  the 
marriage  residing  in  the  place  where  the  contract  is  made  and  the  wife 
believes  him  to  be  domiciled  there;  this  was  the  advice  given  in  an 
exceptional  case  by  Hieronymus  Grattus  consilio  113  no.  12  et  seqq 
book  2.  This  must  suffice  for  the  fourth  limitation  upon  our  main 
conclusion. 

87.  The  fifth  limitation  which  should  be  placed  upon  the  main 
theory  elicited  from  this  law  is  this :  profits  are  not  shared  where  a 
husband  during  marriage  acquires  by  consolidation  the  usufruct  of 
land  of  which  he  had  acquired  the  ownership  before  marriage.  Such  a 
usufruct  is  not  shared  between  the  spouses.  It  belongs  to  the  husband 
who  had  the  ownership.  But  the  fruits  are  shared,  see  laws  4  and  5 
below.  This  is  proved  by  the  following  reasons.  First,  when  a  usu- 
fruct becomes  consolidated  with  ownership,  this  is  deemed  to  have 
happened  by  right  of  ownership,  Dig.  7.1.4,  Dig.  23.3.4.  Since,  then, 
the  ownership  is  not  common  property,  neither  is  the  usufruct  which 
is  consolidated  with  it.  Second,  things  which  happen  from  a  past 
cause,  without  the  operation  of  a  new  cause  or  act,  should  be  referred 
to  the  first  cause.  Dig.  35.2.11.2,  Dig.  3.5.9,  Dig.  14.6.19.  And  such  an 
usufruct  is  said  to  accrue  by  reason  of  the  ownership  acquired  before 
marriage;  it  is  not  deemed  a  new  profit  or  to  have  been  acquired 
for  a  new  but  for  the  old  cause. 

88.  Third,  such  things  as  accrue  to  a  husband  by  reason  of  their 
own  force  and  nature  are  not  shared  with  the  wife.  Dig.  17.2.63.9. 
For  example,  if  a  husband  owns  at  the  time  of  the  marriage  an  estate 
worth  one  hundred  gold  crowns  which  for  some  intrinsic  reason  dur- 
ing the  marriage  comes  to  be  worth  one  thousand  gold  crowns,  such 
intrinsic  increase  is  not  shared  with  the  wife.  For  these  and  other 
reasons  this  view  was  adopted  by  Carolus  Molina  in  his  Consuetudines 
Parisienses  tit.  1  §  30  quaestio  50  vers.  2,  by  Joannes  Lupi,  in  his 
lecture  on  Decret.  Greg.  IV.20,  §  62  no.  13  near  the  end,  by  Didacus 
Covarruvias  in  his  Epitome  de  Sponsalihus  part  2  cap.  7  §  1  no.  9, 
by  Gregorius  Lupi  on  law  18  on  the  words  ^'estimada  no  fuesse"  tit. 
11  de  dotihus  part.  4,  where  he  cites  the  arguments  of  Oldradus  in 
consilio  240.  This  was  also  the  opinion  of  Antonius  Gomez  on  law  53 
Tauri  no.  78  and  also  in  Vol.  II.  Variarum  Uesoluiionimi  cap.  15  no. 
19  where  he  adduces  other  arguments  and  cites  Dig.  23.3.4  of  which 
the  words  are  as  follows:  "If  a  bare  right  of  o^vnership  is  given  as 
dowry  and  the  usufruct  accrues  to  it,  this  is  not  a  new  dowry  but  an 
increase  of  the  dowry,  just  as  if  something  had  accrued  to  it  by 
alluvion."  So  thus,  you  see,  a  consolidated  usufruct  is  deemed  to  be 
the  same  thing  as  the  ownership,  to  which  it  accrues  as  an  increase. 
And  if  it  is  the  same  thing,  it  must  be  governed  by  the  same  rule. 
The  usufruct  belongs  to  him  who  had  the  ownership.  Such  is  the 
interpretation  of  that  law  by  Bartolus,  Baldus,  and  the  doctors  thereon 
and  on  Cod.  5.12.8  and  Cod.  5.12.17. 

89.  Antonius  Gomez  applies  the  text  of  Dig.  23.3.4  in  a  different 
way.  He  says  that  by  it  the  consolidation  of  an  usufruct  is  made  analo- 
gous to  alluvion,  that  anything  which  is  added  or  subjoined  by  alluvion 
accrues  subject  to  the  same  incidents  as  was  the  original  thing,  to  which 
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the  subsequent  alluvion  accrues  (see  Cod.  7.41.1  and  the  whole  of 
Cod.  7.41  and  the  interpreters  of  the  law  thereon)  and  that  conse- 
quently the  same  rules  apply  to  a  consolidated  usufruct.  To  the  same 
effect  are  Dig.  7.9.3.4,  Dig.  7.1.33,  and  Dig.  18.6.7,  where  it  is  pro- 
vided that  a  consolidated  usufruct  is  subject  to  the  same  rules  as  was 
the  ownership  to  which  it  attaches  on  the  death  of  the  usufructuary. 
The  ownership  is  not  divided  between  the  spouses;  it  belongs  entirely 
to  the  husband  to  whom  it  belonged  before,  and  he  is  entitled  to 
deduct  it  from  the  common  stock  as  capital.  And  therefore  the  same 
rule  must  apply  to  a  consolidated  usufruct:  its  value  is  not  shared 
any  more  than  is  the  ownership. 

90.  This  is  supported  by  Dig.  13.7.18.1  and  Dig.  20.1.16  which 
say  that  if  the  bare  ownership  is  mortgaged,  the  usufruct,  when  it 
attaches  thereto  on  the  death  of  the  usufructuary,  becomes  subject  to 
the  same  mortgage.  There  is  also  the  rule  that  when  some  result  is 
the  necessary  consequence  of  or  is  caused  by  a  certain  beginning  we 
must  always  consider  the  beginning  and  not  the  end,  see  Dig.  39.2.18.11 
and  Bartolus  and  the  doctors  thereon  and  Dig.  48.5.24.4  and  the 
doctors'  note. 

91.  And  so  this  is  both  the  sounder  and  the  more  popular  opinion, 
although  the  contrary  view,  viz.  that  a  consolidated  usufruct  is  shared, 
is  given  support  by  Joannes  Fab.,  Joannes  de  Platea,  Angel,  and  Jason 
on  Porcus  on  Inst.  2.20.9 ;  and  they  are  supported  by  Montalvus  on 
law  1  tit.  3  book  3  fori  on  the  words  ^^Por  medio''  col.  3  at  the  words 
^^unum  nota",  by  Guillierm.  Benedict,  on  Decret.  Greg.  III.26.16  at 
the  words  ^'et  uxorem"  no.  791,  by  Ferron.  in  the  title  Be  Retractu 
§  23  col.  2,  by  Tiraquellus  Vol.  I  De  Eetractu  §  19  no.  2  and  §  32  only 
gloss  no.  72  et  seqq,  by  Roderic  Xuarez  on  law  1  tit.  3  de  las  ganan- 
cias  at  the  words  '^pone  quod  maritus  hahehat"  book  3  fori,  by  Cas- 
saneus  in  Consueiudines  Burgundiae  rub.  4  §  2  at  the  word  ^^aquesta" 
nos.  11  and  12,  and  by  Nicolaus  Boerius  in  Consueiudines  Bituricenses 
in  the  title  de  consuetudinihus  matrimonii  §  2  col.  5.  They  support 
this  theory  by  referring  to  the  fact  that  the  consolidation  of  an  usu- 
fruct is  said  to  arise  by  lucrative  title;  see  Inst.  2.20.9  and  Dig. 
30.1.82.2,  where  it  is  said  that  in  the  case  of  a  legacy  of  land  belong- 
ing to  a  stranger  the  rule  is  that  if  the  legatee  before  the  vesting  of 
the  legacy  has  purchased  the  ownership  without  the  usufruct  the 
heir  is  only  bound,  even  though  the  legatee  receives  the  usufruct  by 
consolidation,  to  pay  to  the  legatee  the  value  which  he  gave  for  the 
bare  ownership  and  not  the  value  of  the  usufruct ;  for  the  legatee 
acquires  the  usufruct  bj^  lucrative  title  i.e.  by  consolidation.  And 
these  texts  are  noted  with  approval  by  the  doctors  thereon.  This 
last  view  is  supported  by  the  fact  that  the  consolidation  of  an  usu- 
fruct is  analogous  to  the  right  of  accretion.  Cod.  3.28.1.  And  an  accre- 
tion is  said  to  arise  by  lucrative  title,  see  Cod.  6.51.1.4  and  the  notes 
of  Paulus  Castr.  and  the  doctors  thereon,  and  therefore  in  the  same 
way,  it  is  said,  consolidation  of  an  usufruct  occurs  by  lucrative  title. 

92.  In  spite  of  this,  however,  the  former  view  should  be  adopted. 
It  is  the  more  general  opinion,  Inst.  2.20.9,  Dig.  30.1.82.2.  It  is  my 
opinion  that  the  reason  why  in  the  case  above  mentioned  the  legatee 
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is  entitled  to  be  paid  the  price  paid  by  him  for  the  ownership  and 
not  the  value  of  the  usufruct,  is  that  the  usufruct  accrues  to  him  by 
rio^ht  of  ownership.  And  he  is  not  permitted  to  receive  the  usufruct 
by  two  lucrative  titles,  both  by  consolidation  with  the  ownership  and 
hy  legacy.  And  he  v.ould  so  receive  it  if  the  heir  were  to  pay  to  him 
the  value  of  the  usufruct.  Two  lucrative  titles  are  not  allowed  to 
inure  to  the  benefit  of  one  man  with  regard  to  one  and  the  same 
thing.  Dig.  44.7.17,  Dig.  30.1.108.4  and  (clearer  than  all)  Inst.  2.20.6; 
see  also  the  explanation  of  Bartolus  on  Dig.  31.1.66.1  (no  13  ef  seqq) . 
Theophilus,  who  deals  with  our  present  question,  on  Inst.  2.20.9,  and 
Bartolus  on  Dig.  30.1.82.2. 

93.  Whence  it  follows  that  if  the  legatee  purchases  the  usufruct 
before  its  expiry  he  is  undoubtedly  entitled  to  receive  from  the  heirs 
the  price  paid  for  the  usufruct.  This  is  admitted  by  Paulus  Castr.  on 
Dig.  30.1.82.2  and  by  Didacus  Covarruvias  De  Sponsalihus  part  _  1 
cap.  7  §  1  no.  9  where  he  makes  other  logical  deductions.  You  will 
find  other  extensions  and  limitations  and  other  questions  dealt  with 
below  in  my  commentaries  on  this  and  the  following  laws. 

GLOSS  II. 

1.  If  property  is  purchased  by  one  spouse  in  his  own  name  *vith  his  own  or 
with   his  wife's   money,  it  is  shared. 

2.  If  two  partners  carry  on  different  businesses,  they  are  deemed  to  be  mutual 
agents  and  the  acts  of  the  one  inure  to  the  profit  or  loss  of  the  other. 

3.  Cod.   4.50.6   explained. 

In  what  manner  is  property  purchased  by  one  spcuse  shared? 

4.  Property  which  the  husband  has  exchanged  or  purchased  with  the  proceeds 
of  something  belonging  to  himself  is  not  shared  between  the  spouses.  The 
same  applies  to  the  wife. 

5.  If  the  husband  or  wife  makes  an  admission  to  the  benefit  of  the  other,  is 
such   confession  valid? 

6.  Property  purchased  with  the  husband's  money  is  shared  between  the  spouses 
and  on  division  the  husband  is  entitled  to  deduct  the  price  as  capital. 

b.  Estando  de  consuno.  In  the  law  fori  et  ordinationum,  from 
which  this  law  is  taken,  the  words  used  were  " compraren  de  consuno'' 
as  if  it  were  necessary,  in  order  to  render  property  acquired  during 
marriage  shareable  between  spouses,  that  the  property  should  be  pur- 
chased jointly  by  them.  But  this  was  not  admitted  by  the  Doctors. 
It  was  enough,  according  to  them,  for  the  property  to  be  acquired  by 
one  spouse;  and  sharing  would  then  take  place.  This  was  approved 
of  by  Segura  in  his  lecture  on  Dig.  28.2.3.6  (nos.  70,  71,  74,  and  75). 
He  appends  the  words  of  law  205  Styli  which  support  this.  But 
clearer  still  are  the  words  of  the  present  law  to  this  effect.  It  says 
"que  compraren  estando  de  consuno",  i.e.  it  is  not  necessary  that  they 
should  purchase  together,  but  they  must  live  together  according  to  the 
principles  set  out  in  gloss  1  nos.  41  and  42  above.  And  this  is  cor- 
rect, whatever  may  have  been  inadvertently  said  to  the  contrary  by 
Tellius  Fernandez  on  law  16  Tauri  no.  15,  following  Joannes  Lupi  on 
the  same  law,  nos.  25  and  26. 

2.  The  reason  is  that  the  one  spouse  is  deemed  to  be  appointed 
business  agent  by  the  other,  just  as  two  partners  carrying  on  different 
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businesses  are  deemed  to  be  mutual  agents  of  each  other,  so  that  what 
one  does  benefits  or  hurts  the  other ;  see  Dig.  45.2.11,  Dig.  12.1.41,  Cod. 
11.10.5,  Jacobus  de  Are.,  Baldus  and  others  on  Dig.  14.1.4,  and  Peter 
de  Ubal.  in  his  treatise  Be  Societate  par.  9  at  the  beginning.  But  a 
wife  must  act  only  with  the  leave  and  consent  of  her  husband  if  her 
acts  are  to  be  valid  and  her  purchases  and  acquisitions  are  to  be 
shared;  see  law  14  last  title  book  3  fori,  last  law  tit.  11  book  1  fori, 
laws  1  and  2  tit.  3  de  midierihus  et  earum  ohligatione  above  in  this 
book  and  Joannes  Lupi,  in  his  lecture  on  Decret.  Greg.  IV.20,  the 
whole  of  §  68. 

3.  Whether  a  purchase  is  made  by  the  husband  in  his  own  name 
or  b}^  the  wife,  with  the  wife's  money  or  with  the  husband's  or  with 
money  belonging  to  them  both,  it  immediately  and  automatically 
becomes  common  property  with  regard  to  ownership  and  possession, 
Jaw  47  tit.  28  part  3.  "We  shall  deal  with  this  at  greater  length  in 
the  next  gloss.  Accordingly  this  law  amends  Cod.  4.50.1  and  Cod. 
4.50.6  which  say  that  a  purchase  by  a  wife  with  the  husband's  money 
or  with  common  money  belongs  to  the  wife  and  that  conversely  a  pur- 
chase by  a  husband  with  his  wife's  money  or  with  common  money 
belongs  to  the  husband.  This  is  the  understanding  given  to  our  law 
by  Joannes  Lupi,  in  his  lecture  on  Decret.  Greg.  IV.20,  §  62  no.  3 
at  the  end  and  no.  4. 

4.  But  a  limitation  and  restriction  must  be  placed  upon  the  conclu- 
sion which  we  have  elicited  from  this  law,  as  I  said  in  the  last  gloss 
no.  3.  It  will  be  the  sixth  limitation.  It  does  not  apply  where  prop- 
erty belonging  to  the  wife  is  exchanged  for  something  else;  in  such  a 
case  the  thing  got  in  exchange  takes  the  place  of  the  thing  which 
belonged  to  her.  And,  similarly,  it  does  not  apply  where  with  the 
proceeds  of  the  sale  of  land  belonging  to  one  of  the  spouses  other  land 
is  purchased;  such  land  takes  the  place  of  the  former  land;  without 
a  doubt  the  old  land  is  deemed  to  have  been  exchanged  for  the  new 
land  and  the  new  land  takes  the  place  of  the  old  land.  See  the  case 
in  law  11  tit.  4  de  las  lahores  book  3  /oH  where  Montalvus  decides  to 
this  effect;  see  also  Montalvus  on  law  1  mentioned  above  at  the  words 
^^Por  medio"  at  the  beginning  of  tit.  3  book  3  fori,  and  Roderic  Xuarez 
thereon  at  the  words  '^secundo  limit  a  hanc  legem,  nisi  est  empta", 
Joannes  Lupi,  in  his  lecture  on  Decret.  Greg.  IV.20,  §  6  no.  4,  Tira- 
quellus  Vol.  I  De  Betractu  §  32  onty  gloss  no.  12  et  seqq.,  and  Baldus 
consilio  112  col.  2  at  the  words  ^'praedicta  sunt  vera"  book  1  with  the 
other  similar  authorities  collected  at  length  by  Joannes  Lupi  in  no.  4 
et  seqq. 

5.  Is  it  necessary  to  prove  this  by  means  of  witnesses  or  will  an 
admission  by  the  husband  or  wife  suffice?  Roderic  Xuarez  on  law  1 
tit.  3  book  3  fori  at  the  words  "  secundo  limit  a"  discusses  this  at  length. 
He  eventually  decides  that  any  such  admission  is  presumed  to  have 
been  made  in  breach  of  the  prohibition  against  gifts  between  husband 
and  wife  even  if  it  is  made  in  an  official  deed  and  on  oath,  unless  there 
is  other  evidence  to  rebut  this  presumption;  see  what  was  said  above 
on  law  6  tit.  8  de  successionihus  of  this  book  gloss  7  nos.  6,  7,  and  13. 
Accordingly  Roderic  disapproves  of  the  opinion  of  Salicetus  on  Cod. 
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4.50.5  and  on  Cod.  4.38.10,  who  had  been  followed  by  Joannes  de 
Plata  on  Cod.  10.3.3  and  Joannes  Lupi,  in  his  lecture  on  Deeret. 
Greg.  IV.20,  §  60  no.  20.  But  in  my  opinion  the  view  of  Roderie 
Xuarez  is  sounder,  for  the  reasons  p:iven  by  him.  If,  however,  such 
an  admission  is  made  it  will  on  the  death  of  the  admitting  spouse  be 
confirmed  as  a  gift,  see  Roderie  Xuarez  in  the  same  passage. 

6.  Roderie  Xnarez  adds  that  if  the  husband  during  marriage 
purchases  land  with  his  o"\vn  money  and  proves  this  by  proper  evid- 
ence, the  land  will  be  his  own  and  will  not  be  shared  with  his  wife. 
This  is  similar  to  the  two  cases  dealt  with  above  at  the  beginning  of 
this  gloss,  where  the  husband  exchanges  land  belonging  to  him  for  other 
land  or  purchases  land  with  the  proceeds  of  the  sale  of  other  land 
belonging  to  him ;  such  a  transaction  can  be  proved  if  the  purchaser 
of  the  husband's  land  pays  the  price  to  the  vendor  of  the  other  land 
purchased  by  the  husband.  But  this  extension  suggested  by  Roderie 
is  not  accepted  by  Lupus  on  Deeret.  Greg.  IV.20  §  62  no.  4;  Lupus 
says  that  this  rule  does  not  apply  when  it  is  with  money  brought  by 
one  of  the  spouses  to  the  marriage  that  land  or  other  property  is 
purchased ;  since  such  money  becomes  common  property  f orthvdth  to 
be  used  for  the  common  benefit ;  property  purchased  therewith  becomes 
common  property,  and  the  o^viier  of  the  money  can  take  such  amount 
out  of  the  common  stock  when  division  takes  place.  Although  Lupus 
leaves  the  matter  for  further  consideration,  I  prefer  his  view  to  that 
of  Roderie  Xuarez,  on  the  principle  established  by  the  same  Joannes 
Lupi  §  62  no.  4  and  discussed  by  me  above  at  the  beginning  of  this 
gloss;  moreover  law  11  tit.  4  book  3  which  excepts  two  cases  would 
not  have  omitted  to  mention  this  one  if  it  had  been  desired  so  to  do. 
The  way  in  which  such  deductions  are  made  in  practice  I  have 
described  above  in  law  1  gloss  2. 

GLOSS   III. 

1.  Property  acquired  during  marriage  is  divided  equally  between  husband  and 
wife.  Such  profit  accrues  by  operation  of  law  and  not  by  the  gift  of  the 
spouses. 

A   spouse   is   not  bound  to  set  aside   property  acquired   during   marriage  for 
the  sons  of  a  former  marriage. 

2.  Ownership  and  possession  of  property  acquired  during  marriage  passes 
automatically  to  the  wife. 

3.  A  determination  as  to  several  determinables  should  determine  them  all  in 
one  and  the  same  way. 

An  explanation  of  this  law.     See  also  no.  4. 

4.  Later  additions  explain   earlier  words. 

5.  The  meaning  of  the  word  "to  have". 

6.  On  the  formation  of  a  partnership  in  all  goods  there  passes  automatically 
to  each  partner  ownership  and  possession  of  what  the  other  possesses. 

7.  Does  ownership  and  possession  of  property  to  be  acquired  pass  without 
delivery  to  an  universal  partner?     See  also  no.  8. 

9.  Ownership  and  possession  of  all  property  without  distinction,  acquired  and 
to  be  acquired,  passes  automatically,  under  royal  law,  to  an  universal  part- 
ner. 
10.  The  implied  partnership  between  husband  and  wife  is  not  a  partnership  In 
all  goods,  but  only  a  partnership  in  profits  and  acquisitions. 
The  partnership  between  spouses  is  not  an  universal  partnership,  since  it 
is  present  property,  and   not  legacies  and  gifts,  which  is  shared. 


Matienzo  ^^ 

11.  Ownership  and  possession  of  property  acquired  during  marriage  in  the 
joint  names  is  shared,  both  by  common  law  and  by  royal  law. 

12.  If  the  husband  during  marriage  acquires  property  in  his  own  name,  does 
the  wife  share  the  ownership  and  possession  thereof? 

13.  If  the  husband  during  marriage  acquires  property  in  his  own  name,  the 
wife  under  royal   law  shares  the  ownership  and  possession  thereof. 

14.  Law  47  title  28  de  acquirendo  rerum  dominio  part  3  explained. 

15.  The  words  "I  am,  it  is,  I  was"  completely  include  the  substance  of  a  thing. 
Words   in  the   present  tense  do   not  apply  to   the  future  except   in   statutes. 

16.  The  wife  can   be  sued   in   respect  of  debts  contracted   during   marriage. 

17.  When  can  ownership  be  divested  by  mere  renunciation? 

18.  Ownership  and  possession  of  property  acquired  during  marriage  are  auto- 
matically acquired  by  the  wife  even  before  the  marriage  is  dissolved;  but 
they   are    not  effective    until   dissolution. 

19.  The  implied  partnership  between  husband  and  wife  has  the  effect  of  an 
undertaking  to  transfer  possession  of  property  to  be  acquired  without  the 
need  for  delivery. 

An  undertaking  applies  also  to  future  property. 

20.  When  the  husband's  heir  asks  for  an  order  for  possession  under  the  Edict 
of  Hadrian  or  under  the  lex  Soriae,  can  he  be  given  possession  of  a  moiety 
of  the  profits  acquired  during  marriage  if  the  widow  opposes  the  order? 
Who  is  the  proper  party  to  oppose  the  making  of  an  order  for  possession 
under  the  Edict  of  Hadrian? 

21.  Civil-law  possession  (civilissima)  is  true  and  not  fictitious  possession  and  it 
is  entitled  to  all  the  remedies  by  interdict. 

Civil-law   possession    is  without  delivery  transferred   to  the  wife   in    respect 
of  a  moiety  of  the  profits,  and  all  the  interdicts  are  competent  to  her. 

22.  If  the  wife  sues  by  the  action  which  is  competent  to  her  to  recover  pos- 
session of  her  share  of  the  property  acquired  during  marriage,  can  she  be 
met  with  the   plea  of  ownership? 

23.  If  she  takes  proceedings  by  way  of  the  interdict  to  retain  possession,  can 
she  be  met  with  the  plea  of  ownership?     See  also  no.  24. 

24.  When  may  the  plea  of  ownership  be  raised  against  the  interdict  to  retain 
possession?     See  also  no.  25. 

25.  The  plea  of  notorious  ownership  may  be  pleaded  to  the  interdict  to  retain 
possession. 

c.  Ayanlo  amhos  de  por  medio.  Property  acquired  during  mar- 
riage is  equally  divided  between  husband  and  wife  as  is  provided 
here  and  in  law  1  tit.  3  de  las  ganancias  book  3  fori  and  by  the  other 
authorities  cited  above  in  gloss  1  no.  3.  From  which  it  may  be  inferred 
that  such  profit  accrues  to  a  spouse  by  operation  of  law  and  not  by 
the  liberality  of  the  other  spouse  or  by  contract,  see  Dig.  48.22.3  and 
Cod.  6.60.4  where  Baldus  says  that  the  profits  which  a  husband  receives 
under  municipal  law  are  not  lost  by  his  making  a  second  marriage, 
since  he  does  not  receive  them  from  his  wife  but  by  operation  of  law. 
Baldus  is  followed  by  Cornelius  on  the  same  passage,  by  Didacus 
Segura  in  his  treatise  De  Bonis  Lucratis  Constante  Matrimonio  nos. 
86.  and  87,  by  Didacus  Castelli  on  law  14  Tauri  in  gloss  1  (whereon 
see  also  Ferdinand  Arias  and  Antonius  Gomez  no.  2),  by  Gregorius 
Lupi  (who  says  that  this  view  is  sounder  in  point  of  law  although  the 
contrary  is  fairer),  on  law  26  tit.  3  part.  5,  and  by  Joannes  Ijupi  on 
law  14  Tauri  nos.  5  and  6  and,  in  his  lecture  on  Extra  Decret.  Greg. 
IV.20,  §  50  no.  35  (where  he  discusses  this  point)  and  in  §  67  no.  17. 
This  is  expressly  provided  in  this  realm  by  law  6  below  (adopted  from 
law  14  Tauri)  which  expressly  decides  this  point  with  regard  to  prop- 
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erty  acquired  during  marriage :  a  spouse  who  marries  a  second  time 
is  not  bound  to  set  such  property  aside  for  the  sons  of  the  first  marriage. 
See  this  point  discussed  in  full  at  that  place. 

2.  In  the  second  place,  you  should  note  from  the  words  ^'ayanlo 
amhos  de  por  medio''  that  ownership  and  possession  of  a  moiety  of 
the  property  acquired  during  marriage  passes  automatically  to  the 
wife  without  delivery  and  the  wife  is  OAvner  even  during  marriage  of 
the  share  which  belongs  to  her.  This  is  the  interpretation  given  to 
those  words  by  Didacus  Segura  De  Bonis  Liicraiis  Constante  Matri- 
monio  no.  62.  If  this  law,  which  gives  to  the  husband  and  wife  the 
property  acquired  during  marriage,  were  to  be  understood  as  meaning 
that  the  wife  is  only  entitled  to  the  use  thereof  while  the  husband 
acquires  the  ownership,  its  provisions  would  be  defective.  And  this 
must  not  be,  see  Dig.  4.8.11.5  and  Dig.  18.5.1  and  2.  And  so  we  must 
understand  this  law  as  meaning  that  both  the  husband  and  the  wife 
acquire  ownership  of  property  acquired  during  marriage. 

3.  For  whenever  one  determination  applies  to  several  determin- 
ables  it  should  determine  them  all  in  one  and  the  same  wav,  Dig. 
28.6.4,  Dig.  28.6.45,  Cod.  6.26.4,  Dig.  32.1.8.2.  This  is  deait  with 
curiously  by  Guillerm.  Benedict  in  his  lecture  on  Decret.  Greg. 
III. 26. 16  at  the  words  ^^si  absque  liheris  moreretiir"  (2  no.  34)  ;  see 
also  Joannes  Bernard  Diez  a  Luco  in  regula  124,  Segura  in  his  lecture 
on  Dig.  28.2.3.6  (no.  70)  and  also  Didacus  Perez  thereon,  Fortuni. 
on  Dig.  28.2.29.1  (col.  17).  The  words  " ayanlo  amhos''  refer  to  the 
husband  and  the  wife.  And  the  words  ^^de  por  medio"  ought  to  be 
applied  in  one  and  the  same  way  to  both.  These  words  are  the  deter- 
mination and  the  husband  and  the  wife  are  the  determinables.  There- 
fore just  as  the  husband  is  o^Tier  so  is  the  wife.  It  cannot  be  that 
the  husband  is  owner  and  the  wife  merely  entitled  to  a  right  of  usufruct 
or  to  a  right  of  user.  For  if  that  were  so  these  tw^o  determinables 
would  be  determined  differently. 

4.  And  these  words  are  applied  in  a  different  way  by  Didacus 
Segura  in  his  treatise  De  Bonis  Lncratis  no.  65.  He  says  that  the 
subsequent  addition  explains  the  preceding  words.  Dig.  28.5.13  and 
Baldus'  note  thereon;  and  therefore  the  words  in  this  law  ^'ayanlo 
amhos"  are  explained  by  the  subsequent  addition  ^'de  por  medio" 
i.e.  equally.  And  if  the  husband  were  to  have  ownership  of  property 
acquired  while  the  wife  were  only  to  have  the  use  during  marriage  of 
the  property,  the  division  would  not  be  equal  and  they  would  not  each 
have  an  equal  but  an  unequal  share.  And  that  would  be  clearly  con- 
trary to  the  words  and  intent  of  this  law.  The  wife  is  therefore 
owner  of  her  half-share,  as  the  husband  is  of  his.  The  same  applica- 
tion is  made  by  Joannes  Lupi  on  law  16  Tauri  no.  9  and  still  more 
clearly  in  his  lecture  on  Decret.  Greg.  IV.20  §  66  no.  24  at  the  words 
^'noia  hoc  consilium  Baldi". 

5.  Again  the  word  ^'ayanlo"  refers  to  OT\Tiership  and  possession 
according  to  the  context.  The  word  to  "have"  is  general  and  includes 
ownership,  possession,  detention,  and  even  rights  of  action.  The  word 
*'to  have"  can  be  used  in  two  senses,  see  the  note  of  Alciatus  thereon; 
and  consequently  it  must  be  interpreted  according  to  the  context,  see 
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the  case  "'iven  in  Di<?.  43.16.1.33  which  says  ''The  word  'has*  includes 
not  only  things  which  were  his  own  property  but  also  things  deposited 
with  him,  lent  to  him,  or  pledged  to  him  etc."  And  so  when  in  that 
case  the  word  used  by  the  praetor  was  "had",  all  such  things  were 
included  in  the  word  "had".  This  view  is  adopted  by  the  learned 
doctors  on  Dig.  45.1.38.7.  It  is  true  that  this  is  turned  round  to  the 
opposite  sense  hy  Tellius  Fernand  on  law  16  Tauri  no.  14  who  says 
that  the  word  "has"  does  not  necessarily  import  ownership,  as  is  also 
noted  by  Bartolus  (no.  1)  on  Dig.  15.1.1.5.  But  even  Tellius  does 
not  dispute  that  the  word  "to  have"  must  be  interpreted  according 
to  the  context.  And  in  this  law  the  word  "has"  refers  to  property 
acquired  during  marriage  when  it  says  ^'ayanlo  de  por  medio''; 
therefore  it  should  be  referred  not  to  rights  of  action  but  to  owner- 
ship and  possession,  since  the  context  so  requires,  lest  one  spouse 
should  have  less  than  the  other. 

6.  Finalh^  this  is  proved  by  the  text  of  laws  7  and  10  below 
which  are  derived  from  laws  16  and  77  Tauri,  as  I  shall  mention  in 
my  commentary  thereon,  and  also  by  the  text  of  law  47  tit.  28  de 
acquirendo  rerum  dominio  par.  3  which  says  '^Otro  si  dezimos,  que 
toda  ganancia  que  qualquier  dellos  haga,  que  el  senorio  delta  passe  a 
los  otros  tamhien,  coma  si  cada  uno  dellos  lo  guiesse  hecho.''  And 
that  law  is  so  applied  by  Didacus  Covarruvias  book  3  Resolutionum 
cap.  19  no.  2 ;  this  was  also  the  view  of  Cassaneus  in  Consuetudines 
Burgundiae  rub.  4  §  2  at  the  words  "est  participate  no.  6  up  to  the 
end.  In  order  that  we  may  be  able  rightly  to  understand  the  true 
meaning  of  the  said  law  partitae  and  the  true  answer  to  our  question, 
Ave  must  assume  that  in  a  partnership  in  all  goods  ownership  passes, 
without  delivery,  of  all  property  which  belonged  to  either  partner  at 
the  time  of  the  formation  of  the  partnership ;  see  Dig.  17.2.1.1  and 
Dig.  17.2.2  which  provide  as  follows:  "In  the  case  of  a  partnership 
in  all  goods  everything  which  belongs  to  any  of  the  contracting  parties 
becomes  at  once  common  propertj^,  because,  although  no  delivery 
actually  takes  place,  delivery  is  nevertheless  deemed  and  presumed 
to  take  place  tacitly."  See  the  note  and  gloss  thereon  by  Bartolus, 
Albericus,  Baldus,  Salicetus,  Fulgosus,  and  all  the  others.  Though 
the  rule  may  be  otherwise  in  the  case  of  other  particular  or  universal 
partnerships,  Cod.  2.3.20,  Cod.  4.39.6,  even  if  it  is  a  contract  of  dowry, 
see  the  exceptional  gloss  on  Dig.  41.3.1  and  the  interpreters  of  that 
law.  But  in  the  case  of  a  partnership  in  all  goods  this  special  rule 
applies,  as  is  agreed  by  the  universal  consent  of  all  writers  on  Cod. 
2.3.20.  And  possession  of  such  property  passes  without  delivery, 
according  to  Accursius  in  his  first  opinion  on  Dig.  17.2.2  who  is  followed 
by  Richard,  Jacobus  de  Aret.,  Raynerus,  Bartolus,  Baldus,  and 
Albericus  on  Dig.  17.2.1 ;  this  opinion  is  the  general  one  according  to 
Didacus  Covarruvias  book  3  Resolutionum  cap.  19  at  the  beginning. 

7.  What  I  have  said  is  true  so  far  as  concerns  property  which 
is  owned  at  the  time  of  the  formation  of  a  partnership.  With  regard 
to  future  property  acquired  by  one  partner  after  the  formation  of 
the  partnership,  ownership  in  them  does  not  pass  to  the  other  partner 
without  delivery  although  hy  partnership  law  such  property  must  be 
divided  between  the  partners;  see  Dig.  17.2.74  and  the  gloss  and  the 
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doctors  thereon,  Baldus  on  Dig.  17.2.38,  Cuma.  on  Dig.  41.2.18  (last 
column),  Alexander  on  Dig.  41.2.3.2  (no.  7),  Azo  in  his  summary  of 
Cod.  4.37  (col.  5),  Jason  on  Dig.  12.1.16  who  bases  himself  on  the  text 
there,  Paulus  and  Decius  on  the  same  passage,  Odofredus,  Albericus, 
and  Fulgosus  on  Dig.  17.2.1.1,  and  Roderic  Xuarez  on  law  1  tit.  3 
de  las  ganancias  book  3  fori  at  the  words  ^'quaeritur  ulterius  utrum 
in  mulierem'^  folio  2  col.  2  who  interpret  in  this  sense  the  gloss  on 
Dig.  17.2.2.  The  same  view  is  advanced  by  Tiraquellus  in  his  book 
De  Constitutionil)us  part  2  ampliatio  32  nos.  6-8 ;  and  this  is  the  general 
opinion  according  to  Didacus  Covarruvias  book  3  Resolutionum  cap. 
19  no.  2  and  Tellius  Fernandez  on  law  16  Tauri  no.  11. 

8.  But  you  should  limit  this.  It  applies  to  property  subsequently 
acquired  in  his  own  name  by  either  partner.  Dig.  17.2.74;  but  if  such 
property  is  acquired  in  the  name  of  the  partnership  it  is  acquired  for 
both  partners  without  delivery  as  regards  both  ownership  and  posses- 
sion. For  a  partnership  of  this  kind  and  the  act  of  forming  it  refers 
to  future  property  just  as  it  does  to  present  property.  Dig.  17.2.3.1, 
laws  3  and  7  tit.  10  part  5.  And  so  the  rule  as  to  future  property 
must  be  the  same  as  it  is  with  regard  to  present  property,  see  Dig. 
28.6.4  and  the  other  authorities  cited  above  in  no.  3  of  this  gloss.  Of 
the  same  mind  is  Didacus  Covarruvias  following  Tiraquellus  in  book  3 
Resolutiomcm  cap.  19  no.  1 ;  he  says  that  this  is  the  correct  interpre- 
tation of  Dig.  17.2.2.  And,  previous  to  those  writers,  Socinus  said 
the  same  (though  he  is  not  cited  by  them)  on  Dig.  41.2.3.2.  And 
under  the  head  of  this  limitation  should  be  included  the  clear  opinion 
of  Joannes  Lupi,  in  his  lecture  on  Extra  Decret.  Greg.  IV. 20,  §  66 
no.  24,  of  Cassaneus  in  Consuetudines  Biirgundiae  rub.  4  §  2  at  the 
words  ^'siint  ergo''  no.  6,  and  of  Segura  De  Bonis  Lucratis  no.  44. 
These  writers  say  that  acquisitions  by  one  partner  after  the  formation 
of  the  partnership  become  automatically  common  property,  both  as 
regards  ownership  and  as  regards  possession;  that  is  so  when  such 
property  is  purchased  or  otherwise  acquired  by  one  partner  in  the 
name  of  the  partnership  or  when  the  case  is  doubtful. 

9.  But  by  royal  law,  in  the  case  of  a  partnership  in  all  goods, 
all  property  without  distinction  acquired  during  the  partnership,  both 
present  and  future,  passes  without  delivery,  whether  it  is  purchased 
or  acquired  in  the  name  of  the  partnership  or  by  one  of  the  partners 
in  his  own  name.  See  law  6  tit.  10  de  societafe  part  5  and  law  47 
tit.  28  de  acquirendo  rerum  dominio  at  the  end  part  3,  which  I  quoted 
at  the  beginning  of  no.  6  above;  see  also  the  note  of  Gregorius  Lupi 
thereon  in  the  last  gloss,  Antonius  Gomez  on  law  53  Tauri  no.  76 
and  in  his  book  De  Contractihus  cap.  5  no.  3  at  the  end,  Roderic 
Xuarez  on  law  1  tit.  3  book  3  fori  at  the  words  ^'quaeritur  ulterius 
utrum  in  mulierem''  Didacus  Covarruvias  in  book  3  Besoluiionum 
cap.  19  nos.  1  and  2,  who  sa.ys  that  the  same  applies  to  possession. 
And  this  is  the  true  and  generally  received  view,  although  Tellius 
Fernandez  tries  to  argue  against  it  on  law  16  Tauri,  from  no.  9  to 
the  end ;  I  have  almost  replied  to  his  arguments,  and  I  shall  deal  with 
them  satisfactorily  below  on  this  law  and  on  laws  7  and  10. 

10.  But  in  the  question  which  we  are  now  discussing  the  follow- 
ing conclusions  should  be  adopted.    First  conclusion.    By  the  contract 
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of  marriage  ownership  and  possession  of  property  which  the  husband 
or  wife  o^vned  at  the  time  of  the  contract  does  not  pass  without 
delivery  (unlike  the  case  of  a  partnership  in  all  goods,  Dig.  17.2.1  and 
2)  although  the  fruits  of  such  property  are  shared,  see  laws  4  and  5 
below.  For  the  partnership  between  husband  and  wife  is  not  a  partner- 
ship in  all  goods,  but  only  a  partnership  in  profits  and  acquisitions. 
This  is  shown  by  the  fact  that  gifts,  legacies,  and  inheritances  are  not 
shared  between  husband  and  wife,  see  laws  3,  4,  and  5  below,  as  they 
are  in  a  partnership  in  all  goods.  Dig.  17.2.3.1,  Dig.  17.2.73,  laws  6 
and  7  tit.  10  de  societate  part  5.  It  is  clear  therefore  that  the  partner- 
ship between  husband  and  wife  is  not  a  partnership  in  all  goods  but 
only  in  profits  and  acquisitions,  according  to  Dig.  17.2.7,  et  seqq. ;  this 
is  admitted  b}^  Joannes  Lupi,  in  his  lecture  on  Decret.  Greg.  IV.20, 
§  65  no.  11,  by  Gregorius  Lupi  on  law  55  in  the  large  gloss  col.  3  tit. 
5  de  emptione  et  venditione  part  5,  and  by  Tellius  Fernandez  on  law 
16  Taiiri  no.  12.  And  it  is  the  view  of  Didacus  Covarruvias  in  book  3 
Besohiiionuni  cap.  19  no.  2  at  the  beginning;  though  he  says  that  the 
contrary  should  be  held  in  cases  where  either  by  law  or  by  custom  it  is 
provided  that  all  property  shall  be  shared  between  spouses;  and, 
conversely  therefore,  in  the  absence  of  such  a  law  or  custom  neither 
ownership  nor  possession  passes  between  spouses  of  the  property  which 
they  owned  at  the  time  of  the  marriage,  since  such  property  is  not 
shared. 

11.  Second  conclusion.  Ownership  and  possession  of  a  half- 
share  of  all  property  acquired  in  the  joint  name  of  husband  and  wife 
during  marriage  belongs  to  the  wife  without  delivery.  This  is  so 
even  by  imperial  law,  as  I  demonstrated  in  nos.  7  and  8  above.  This 
is  so  because  of  the  act  of  forming  a  partnership,  which  has  reference 
not  only  to  present  property  but  also  to  future  property,  see  Dig. 
17.2.3.1  and  laws  3  and  7  tit.  10,  part  5.  This  is  shown  by  Didacus 
Covarruvias  in  book  3  Besolutionum  cap.  19  no.  2. 

12.  Third  conclusion.  Property  purchased  or  acquired  in  any 
other  way  by  the  husband  during  marriage  in  his  own  name  does  not 
pass  to  the  wife  so  far  as  concerns  ownership  and  possession,  not  even 
as  regards  her  half-share,  according  to  imperial  law  and  the  common 
opinion  set  out  in  no.  8  above,  even  though  such  property  has  to  be 
divided  and  shared  between  husband  and  wife,  as  is  advised  by  Anchar- 
ranus  co7isiIio  102  no.  6  and  Didacus  Covarruvias  cap.  19  no.  2. 

13.  Fourth  conclusion.  Ownership  of  property  howsoever  acquired 
during  marriage  by  the  husband  passes  to  the  wife  in  respect  of  her 
half-share  without  delivery  even  before  the  marriage  is  dissolved. 
This  may  be  compared  with  a  contract  of  partnership,  see  law  47  tit. 
28  part  3.  And  the  same  rule  applies  to  the  passing  of  possession,  see 
the  gloss  on  Dig.  17.2.2.  Roderic  Xuarez  seems  to  support  this  view, 
on  law  1  tit.  3  de  las  ganancias  book  3  fori  at  the  words  " qiiaeritur 
idierius  utrum  in  nmlierem''  folio  21  at  the  end  and  folio  22,  although 
he  decides  that  the  question  needs  further  consideration;  see  also 
Didacus  Segura  in  his  lecture  on  Dig.  28.2.3.6  (no.  78)  who  cites  Baldus 
in  consilio  103  book  1  which  he  says  he  has  not  read  elsewhere,  and 
Segura  also  in  his  treatise  De  Bonis  Lucratis  Constante  Matrimonio  no. 
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44  et  seqq. ;  see  also  Joannes  Lupi,  following  Palatius  Rubeus,  in  his 
lecture  on  Extra  Decret.  Greg.  IV.20  §  66  no.  24  in  the  middle  at  the 
words  ^'ho7ia  enim  quaesiia"  (although  in  §  65  no.  11  he  seems  to  adopt 
the  contrary  view,  but  not  definitely),  Cassaneus  in  Consuetudines 
Burgiindiae  rub.  4  §  2  at  the  words  *'et  participant'*  no.  6,  Antonius 
Gomez  more  clearly  on  law  53  Tauri  no.  76  near  the  end,  Didacus 
Covarruvias  in  book  3  Besolutionnm  cap.  19  no.  2,  and  Gregorius  Lupi, 
who  deals  with  the  matter  more  fully  than  anyone  else,  on  law  55  in 
the  large  gloss  cols.  2  and  3  tit.  5  de  emptione  et  venditione  at  the 
words  ^'Veritas  tamen  huius  quaestionis  pendet". 

14.  They  base  themselves  on  the  text  of  law  47  tit.  28  part  3 
which  provides  that  in  a  partnership  of  all  goods  acquired  and  to  be 
acquired  there  passes  to  every  partner  ownership  of  all  property  both 
acquired  and  to  be  acquired  to  the  extent  of  his  share.  And  although 
that  law  is  dealing  with  a  partnership  in  all  goods,  Gregorius  Lupi 
draws  attention  to  the  fact  that  its  provisions  with  respect  to  property 
to  be  acquired  do  not  depend  on  the  fact  that  the  partnership  is  one 
in  all  goods;  for  in  such  a  partnership  ownership  of  property  to  be 
acquired  did  not  at  common  law  pass  to  the  partner  who  was  not 
responsible  for  the  acquisition  although  such  partner  could  sue  for 
a  share  of  profits,  see  Dig.  17.2.74  and  the  gloss  and  note  of  the  doctors 
thereon,  Dig.  17.2.1.1,  and  Dig.  17.2.2.  The  object  of  that  law  was  to 
extend  to  future  property  the  provisions  of  the  laws  of  the  Caesars 
which  apply  to  property  already  acquired  at  the  time  of  the  contrapt. 
Since  then  there  is  between  husband  and  wife  an  universal  partner- 
ship in  property  to  be  acquired  (as  is  provided  by  this  and  the  fol- 
lowing laws  of  this  title)  such  a  partnership  is  naturally  subject  to 
the  provisions  of  law  47  tit.  28  part  3.  And  we  should  not  say  that 
this  law  corrects  the  common  law  but  rather  does  it  correct  the  general 
opinion  of  the  doctors — or  rather  of  some  of  them,  since  many  of  them 
held  the  same  as  is  provided  by  this  law,  as  we  just  now  noted  on  the 
said  law  partita e.  This  consequently  undermines  the  arguments  and 
principles  which  were  used  by  Tellius  Fernandez  on  law  16  Tauri  nos. 
11  and  12  in  his  attempt  to  refute  the  general  opinion  of  our  lawyers. 

15.  The  second  authority  in  support  of  this  view  cited  by  Gre- 
gorius Lupi  is  law  Styli  (Estilo)  203  which  commences  ^'como  qiiier" 
from  which  is  derived  law  1  above  whereby  the  property  of  husband 
and  wife  is  in  a  doubtful  case  presumed  to  be  common  property  unless 
the  contrary  is  shewn.  It  says  *'Pero  la  costunihre  guardada  es  en 
contrario  que  los  hienes  que  han  marido  y  muger,  que  son  de  amhos 
de  por  medio* \  It  uses  the  word  ''are"  which  is  substantive  and  imme- 
diately effective;  see  Dig.  28.5.58  and  Baldus  in  consilio  scismatis  on 
Cod.  6.34  (col.  4)  who  says  that  the  word  "am"  completely  includes 
the  substance  of  a  thing  and  that  there  is  no  other  word  in  the  world 
so  substantive.  And  so  when  law  1  above,  derived  from  the  above- 
mentioned  law  Styli,  uses  the  words  "are  common  property"  which 
are  in  the  present  tense,  it  should  not  be  referred  to  a  future  date  viz. 
the  time  of  the  dissolution  of  tlie  marriage.  It  applies  to  the  dura- 
tion of  the  marriage  when  sucli  goods  are  acquired  and  says  that  at 
such  time  they  are  common  to  husband  and  wife  in  respect  of  both 
ownership  and  possession ;  see  Dig.  8.2.22,  Dig.  8.2.23  and  Paulus  Castr. 
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thereon,  Dig.  34.2.7  and  Bartolus  thereon,  Dig.  45.1.76  and  Jason  at 
length  on  the  word  ^'ohligatio^'  therein,  Dig.  45.1.125,  and  Dig.  45.1.89 
which  provide  that  words  in  the  present  tense  do  not  apply  to  the 
future.  It  is  true  that  this  rule  does  not  apply  to  statutes  since  their 
proper  function  is  to  decide  future  cases,  an  exception  which  is  men- 
tioned thereon  by  Paulus  (no.  2)  and  the  other  doctors  cited  above; 
for  a  law  always  looks  to  future  cases,  Cod.  1.5.5.  But  this  does  not 
alter  the  natural  and  proper  signification  of  a  word  in  the  present 
tense  which  relates  to  the  time  of  acquisition,  especially  since  the 
words  are  used  in  the  enacting  words  of  the  law  and  not  in  the  narra- 
tion of  a  case. 

16.  The  third  proof  of  this  rule  given  by  Gregorius  Lupi  is  law 
14  last  title  book  3  fori  and  law  9  below,  which  provide  that  a  wife 
may  be  sued  in  respect  of  debts  contracted  during  marriage  by  reason 
of  the  fact  that  she  by  law  entitled  to  share  the  profits.  Dig.  50.17.10. 
The  intent  of  the  law  is  that,  as  it  gives  the  wife  a  share  of  profits 
automatically,  similarlj^  she  may  be  liable  for  debts. 

17.  His  last  citation  is  law  60  Tauri,  which  is  transcribed  in  law 
9  below,  whereby  a  woman  is  relieved  from  liability  for  debts  con- 
tracted during  marriage  provided  that  she  also  renounces  her  right 
to  profits.  A  renunciation  is  necessary,  you  see,  if  the  wife  is  to  lose 
the  share  of  profits  which  she  is  automatically  given.  It  may,  perhaps, 
be  said  that  that  law  rather  proves  the  contrary,  viz.  that  the  wife  does 
not  acquire  ownership  of  property  acquired  during  marriage,  seeing 
that  ownership  cannot  be  divested  by  mere  renunciation,  Dig.  41.2.17.1. 
But  the  answer  is  that  that  onlj  applies  to  ownership  under  inter- 
national law  {jxtre  gentium)  which  is  acquired  by  actual  delivery  and 
cannot  be  divested  by  mere  renunciation  or  wish.  It  is  quite  different 
in  the  case  of  automatic  {ipso  jure)  ownership  which  passes  without 
delivery  by  operation  of  law ;  the  law  can  provide  that  such  acquisition 
of  ownership  is  revocable,  as  we  know  is  the  case  of  ownership  acquired 
under  the  law  of  legacies,  see  Dig.  30.1.86.2  and  similar  passages. 

18.  It  should  be  noted,  however,  according  to  the  same  Gregorius 
Lupi,  that  although  the  wife  automatically  acquires  ownership  and 
possession  of  acquisitions  during  marriage,  she  does  not  acquire  them 
effectively  during  the  subsistence  of  the  marriage  until  the  marriage  is 
dissolved  and  the  partnership  consequently  ended.  During  the  sub- 
sistence of  the  marriage  ownership  does  not  reside  in  the  wife  actually 
but  only  constructively.  Her  right  does  not  take  effect  in  rem  since 
the  husband  can  without  fraud  alienate  and  dispose  of  property 
acquired  during  marriage.  And  so  her  ownership  is  held  back  like  a 
cloud  which  lasts  until  the  marriage  is  dissolved;  on  dissolution,  how- 
ever, whether  by  death,  by  divorce,  or  for  any  other  reason  which  neces- 
sitates the  division  of  the  property  e.g.  by  reason  of  a  delict  committed 
by  either  spouse  (see  laws  10  and  11  below) — in  all  these  cases  this 
ownership,  which  was  veiled  and  merely  titular,  bursts  forth  into 
actuality  and  becomes  real  and  actual  ownership  and  possession.  Thus 
elegantly  is  the  matter  explained  by  Carolus  Molina  in  dealing  with  a 
custom  similar  to  our  law  in  Consuetudines  Parisienses  §  25  nos.  1 
and  2.    See  also  Didacus  Covarruvias  in  book  3  Resolutionum  cap.  19 
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no.  2  at  the  end,  Roderic  Xuarez  who  testifies  that  this  is  the  practice 
on  law  1  tit.  3  de  las  ganancias  book  3  fori  at  the  words  " quaeritur 
nlterius  ntrum  in  nuilicrem",  Greg:orius  Lupi  on  law  55  tit.  5  part  5 
in  the  large  gloss  near  the  end,  and  Antonius  Gomez  on  law  53  Tauri 
no.  67. 

19.  That  is  the  common  and  generally  received  opinion,  although 
Tellius  Fernandez  seems  rather  dubiously  inclined  to  the  contrary  on 
law  16  Tauri  no.  11  et  scqq.  I  am  strongly  in  favour  of  the  general 
opinion  for  the  reasons  set  out  above.  Moreover  the  fictitious  delivery 
which  arises  by  the  act  of  forming  a  partnership  has  the  force  of  an 
undertaking  {consfitutum),  as  is  shown  by  the  gloss  and  the  doctors 
on  Dig.  17.2.2  and  is  proved  by  Tiraquellus  in  his  book  De  Constituio 
par.  2  ampJiatio  32  no.  6  at  the  end  and  Didacus  Covarruvias  cap.  19 
no.  2.  And  an  undertaking  or  permissive  occupancy  (precarium)  has 
the  effect  of  transferring  possession  not  only  of  property  present  and 
already  acquired  but  also  of  property  future  and  to  be  acquired.  If, 
for  example,  a  person  gives  away  all  his  property  present  and  future 
and  undertakes  to  hold  on  behalf  of  the  donee,  by  such  an  undertaking 
possession  of  future  property  is  transferred  as  and  when  it  is  acquired 
just  as  possession  of  present  property  is  transferred  forthwith.  This 
is  the  view  of  Jacobus  Butr.  on  Cod.  8.16.9,  who  is  followed  with  slight 
alterations  by  Bartolus  thereon,  of  Salicetus  on  Baldus  on  Cod. 
4.38  q.  21  and  on  Cod.  8.54.35.5,  of  Ang.  consilio  179  col.  4  at  the  words 
^'nhi  autem  inierveiussef,  Imol.  and  Alexander  no.  17  on  Dig.  45.1.61, 
of  Cuma  consilio  54,  of  Alexander,  Fran,  de  Aretio  (col.  2)  and 
Socinus  (no.  7)  who  says  this  is  the  common  view  on  Dig.  41.2.3.2,  of 
Jason  leciio  1  cols.  2,  3  and  the  last  column,  and  of  Claudi.  Aquens. 
at  the  words  ^'et  inducaniur  praed\cia'\  Of  the  same  mind  was 
Alexander  consilio  85  near  the  end  book  6;  there  and  on  Inst.  4.6.28 
(no.  10)  this  is  also  called  the  common  view  by  Ang.  See  also  Barba. 
(col.  penult.)  on  Decret.  Greg.  III. 14.3  at  the  words  '^sed  ntrum 
istud",  Socinus  consilio  11  at  the  words  ^'non  omitto  quod  Jacohus'\ 
in  book  3,  Joannes  Petru.  on  Dig.  2.14.58,  Jason  consilio  147  col.  9  at 
the  words  ^'ncc  dicatur  quod  tale  consfitutum''  in  book  2  where  he 
calls  this  the  common  view,  Vitalis  de  Camb.  in  his  Tractafus  Clausu- 
larum  in  clausula  consfitufi  last  column  but  one  at  the  words  "item 
liaec  clausula  constifuens",  Carolus  Ruynus  consilio  177  no.  3  book  1 
and  consilio  127  col.  4  at  the  words  ^^praeterea  incertitudo"  book  5, 
Matthew  Afflictis  in  Decisioncs  Xeapolifanae  37  no.  3  and  also  in 
decisio  335  no.  8  where  he  says  that  the  Council  of  Naples  has  so 
decided  and  that  it  is  the  more  popular  opinion,  Alciatus  on  Dig. 
50.16.39.3  and  on  Cod.  2.3.30  (col.  2),  Fran.  Eipa  on  Dig.  20.1.1 
(col.  1)  on  the  word  '^ampliafur",  Antonius  Xegusan.  in  his  treatise 
De  Pignorihus  part  2  memhrum  2  no.  3,  and  Tiraquellas  in  his  book 
De  Constitutionihus  part  2  ampliatio  32  no.  1  who  there  and  in  the 
following  numbers  proves  this  by  authorities  and  legal  principles,  cit- 
ing in  no.  5  many  doctors  who  liold  the  contrary  but  asserting  in  no  12 
that  our  view  is  the  more  popular.  He  is  followed  by  Gregorius  Lupi 
on  law  5  in  the  large  gloss  near  the  middle  tit.  13  part  5  and  also  on 
law  9  in  the  large  gloss  at  the  beginning  tit.  30  part.  3  and  by  Antonius 
Gomez  on  law  17  Tauri  no.  12.     The  rule  was  the  same  in  the  case  of 
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partnerships  in  all  goods  which  imply  the  sharing  of  future  property 
just  as  of  present  property,  see  Dig.  17.2.3.1  and  laws  3  and  7  tit.  10 
part  5.  Ownership  and  possession  pass  with  regard  to  property 
acquired  before  the  making  of  the  contract  of  partnership  forthwith 
on  the  formation  of  the  partnership  and  with  regard  to  property  subse- 
quently acquired  they  pass  when  the  property  is  acquired,  as  I  showed 
in  nos.  8  and  9  above.  The  same  rule  must  apply  to  the  partnership 
which  is  by  royal  law  implied  between  husband  and  wife ;  such  partner- 
ship includes  future  profits  (see  this  law  and  the  next)  and  so  at 
the  date  when  they  are  acquired  they  will  be  deemed  to  be  trans- 
ferred to  the  wife,  even  though  it  is  in  his  own  name  that  the  husband 
purchases  them  or  acquires  them  by  some  other  title,  as  is  abundantly 
clear  from  what  I  have  said. 

20.  From  this  I  infer  that  if  an  heir  instituted  by  will  takes  pro- 
ceedings under  Cod.  6.33.3  or  an  heir  on  intestacy  takes  proceedings 
under  the  lex  Soriae,  claiming  in  each  case  an  order  for  possession  of  the 
property  of  the  deceased  left  at  death,  no  order  can  be  made  with  regard 
to  a  moiety  of  the  property  acquired  during  marriage.  For  of  such 
property  the  wife  had  ownership  and  possession  during  the  life  of 
the  deceased ;  and  at  the  time  when  the  order  for  possession  is  claimed 
the  wife  herself  possesses  the  property.  And  the  person  who  possessed 
the  property  at  the  time  of  the  death  of  the  deceased  and  at  the  time 
when  the  order  for  possession  is  claimed  under  Cod.  6.33.3  and  the 
lex  Soriae  is  the  proper  person  to  oppose  and  to  present  the  making  of 
an  order  in  the  case  of  property  possessed  by  another;  see  Cod.  6.33.3 
at  the  words  ''of  those  things  which  existed  at  the  time  of  the  death 
of  the  testator".  Such  is  the  interpretation  of  that  law  by  Bartolus 
no.  21,  by  Paulus  Castr.  no.  12,  by  Cornelius  no.  14,  by  Baldus  no.  43, 
by  Decius  no  40  et  seqq.  and  by  Antonius  Gomez  on  law  45  Tauri  nos. 
147  and  150.  It  is  true  that  Antonius  Gomez  no.  150  near  the  end 
says  that  the  proper  person  to  oppose  such  an  order  is  the  true  owner 
of  the  thing  or  things  which  the  deceased  left  at  death  e.g.  if  such 
person  had  received  such  property  from  the  testator  during  his  lifetime, 
but  that  if  at  the  time  when  he  opposes  the  order  he  has  not  real  and 
actual  possession  or  detention  he  is  not  the  proper  person  to  oppose 
the  order.  But  his  opinion  is  not  sound  and  the  doctors  whom  he  cites 
do  not  say  this.  For  it  suffices  if  the  defendant  has  possession  by  a 
fiction,  since  such  possession  is  true  and  not  fictitious ;  see  Dig.  43.26.6.1 
at  the  words  " proprie  possidere  videor"  and  the  notes  of  Bartolus  and 
Cuma.  thereon,  Alexander  consilio  83  book  6,  Socinus  and  Jason  on 
Dig.  41.2.1.21,  Fran.  Balb.  De  Praescriptionihus  part  3  principalis  q.  3 
at  the  words  ^^et  nota  quod  possessio",  Stephanus  Bertrand  consilio 
174  col.  1  book  2,  Franc.  Ripa  book  1  Responsorum  cap.  1  no.  88, 
Alciatus  on  Cod.  2.3.20  (col.  1)  and  others  to  the  same  effect  cited  by 
Tiraquellus  in  his  book  Be  Constituto  part  2  ampliatio  1  no.  2. 

21.  Civil-law  (civilissima)  possession  which  is  transferred  without 
any  act,  actual  or  fictitious,  is  called  real  and  not  fictitious  possession, 
see  Decret.  Greg.  II. 14. 9  and  the  many  other  authorities  to  the  same 
effect  cited  by  me  above  in  this  book  tit.  7  de  majoratit  law  8  gloss  1 
no.  10  et  seqq.  and  gloss  2  no.  13.    From  which  it  may  be  inferred  that 
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the  wife  is  entitled  to  all  the  possessory  inderdicts  in  respect  of  her 
moiety  of  the  property  acquired  during  marriage  viz.  to  acquire,  to 
retain,  and  to  recover  possession ;  this  was  explained  by  me  with  regard 
to  marjoratus  above  in  this  book  law  8  tit.  7  de  majoratu  gloss  2  nos. 
3,  7  and  12  et  seqq. 

22.  It  may  be  also  inferred  that  if  a  wife  takes  proceedings  by 
interdict  to  recover  possession  of  property  acquired  during  marriage, 
she  cannot  be  met  with  the  plea  of  ownership,  just  as  that  plea  cannot 
be  raised  against  one  who  succeeds  to  a  majoratus  or  to  a  commenda 
in  the  Indies,  or,  according  to  the  custom  of  France,  against  an  heir; 
see  Dig.  24.1.9,  Cod.  9.12.7  and  several  notes  by  Ang.  thereon.  Dig. 
5.1.37  and  the  gloss  and  the  doctors  thereon,  Decret.  Greg.  II. 13.1  and 
13,  the  gloss  on  Decret.  Grat.  c.  11  C  II  qu.  5,  all  the  interpreters  of 
Cod.  6.33.3,  Dyn.  (col.  1)  on  Decret.  Sext.  1.19.4,  and  all  writers  every- 
where as  is  asserted  by  Tiraquellus  in  his  treatise  Le  Morte  Saisit  Le 
Biph  dedaratio  5  part  6  nos.  1  and  2.  Tiraquellus  following  Baldus 
on  Cod.  7.62.1  (last  column)  gives  three  reasons  for  this.  First,  the 
use  of  force  vitiates  the  ownership  of  the  defendant,  Cod.  8.4.7.  Sec- 
ond, a  person  who  has  been  despoiled  must  be  restored  to  his  position 
before  everything  else.  Cod.  9.12.7  even  if  he  is  a  robber,  Decret. 
Greg.  11.13.  ,  Decret.  Greg.  II. 10.4.  Third,  a  despoiler  cannot  by 
wrong  acquire  the  prior  right  to  possession,  Dig.  47.2.12  and  so  unless 
the  wrong  done  by  his  forcible  entry  is  purged  he  cannot  be  heard  in 
respect  of  his  ownership.  Cod.  6.1.6. 

23.  It  may  similarly  be  inferred  that  if  such  a  civil  law  possessor  is 
disturbed  by  the  real  owner  of  the  property  either  by  word  or  act, 
he  can,  even  if  such  owner  has  clandestine  or  faulty  possession,  or 
detention,  proceed  against  the  owner  by  the  interdict  to  retain  posses- 
sion. This  prevents  him  from  being  molested  even  by  the  owner  and 
consequently  entitles  him  to  physical  restitution  of  possession  or  deten- 
tion. And  the  owner  cannot  raise  against  him  the  plea  of  ownership 
or  of  title,  according  to  the  only  gloss  on  Dig.  41.2.40.3,  which  saj^s 
that  the  interdict  iiti  possidetis  cannot  be  met  by  the  plea  of  owner- 
ship, even  if  it  is  proved  forthwith.  This  is  noted  and  adopted  by 
Bartolus  no.  2  thereon,  by  Raynerius  in  fine,  by  Imola.  col.  1,  by  Cuma. 
and  Aretinus  col.  2  and  by  Alexander  no.  4.  The  same  gloss  is  also 
supported  by  Bartolus  col.  2  in  the  middle,  Cuma.  col.  2,  Vincenti. 
no.  15,  Jason  no.  49,  and  Ripa  no.  98  on  Dig.  41.2.12.1,  by  Jacobus 
Butri  col.  3  and  Salicetus  no.  21  on  Cod.  8.1.3.  by  Abb.  (col  2)  on 
Decret  Greg.  II. 13. 5,  by  Ang.  de  Aretio  near  the  end  on  Inst.  4.6.25, 
by  Baldus  (col.  2)  on  Cod.  4.65.25,  hy  Bartolus  consilio  81  no.  4,  by 
Bartolus  and  Paulus  Castr.  on  Dig.  5.1.37,  by  Baldus  and  Salicetus  on 
Cod.  3.32.13,  and  by  Tiraquellus  in  his  treatise  Le  Morte  Saisit  Le  Biph 
dedaratio  5  part  6  no.  3  who  cites  only  Baldus  on  Extra.  Decret.  Greg. 
11.13. 1  before  the  middle  at  the  words  ^'sed  quid  si  opponens'\  This 
is  called  the  more  common  view  by  Fran,  de  Aretio  (col.  2)  on  Dig. 
41.2.40.3,  and  it  is  adopted  and  said  to  be  the  popular  view  by  Anto- 
nius  Gomez  on  law  45  Tauri  no.  122  who  cites  Dynus  and  certain 
doctors  who  hold  the  contrary  but  su]^ports  the  general  view  for  many 
reasons. 
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24.  He  limits  the  rule  in  two  ways.  First,  it  applies  when  the 
person  proceeding  by  interdict  uti  possidetis  proves  his  possession  and 
his  opponent  fails  to  prove  his,  or  when  the  plaintiff  proves  his  posses- 
sion better  than  the  defendant;  but  if  the  evidence  with  regard  to 
possession  is  equally  balanced  on  either  side,  the  party  who  offers 
the  better  proof  of  ownership  is  entitled  to  succeed,  according  to  Bar- 
tolus  and  Moder.  on  Dig.  41.2.12.1  and  Cuma.  and  Aretinus  on  Dig. 
41.2.40.3. 

25.  The  second  limitation  of  Tiraquellus*  is  as  follows.  The  rule 
does  not  apply  if  the  ownership  is  well-known,  e.g.  if  the  defendant 
has  in  his  favour  a  definite  judgment  in  a  suit  between  the  same  parties 
by  which  he  is  declared  to  be  the  owner.  For  the  plea  of  notorious 
ownership  is  a  good  defence  to  the  interdict  uH  possidetis,  according 
to  Cumanus  (col.  2  at  the  end)  on  Dig.  41.2.12.1  who  is  supported  in 
the  same  passage  by  Paulus  Castr.  no.  7,  Alexander  no.  34,  and  by 
Eipa  no.  9.  This  is  confirmed  by  the  fact  that  the  same  rule  applies 
to  the  interdict  for  recovering  possession,  see  cap.  ad  decimas  in  Decret. 
Greg.  11.13.  If  a  civil-law  possessor  such  as  we  are  now  discussing 
take's  proceedings  bv  interdict  to  obtain  possession,  can  he  be  met  with 
the  plea  of  ownership?  This  point  is  fully  dealt  with  by  Tiraquellus 
in  his  treatise  Le  Mort  Saisit  Le  Biph  declaratio  5  part  6  no.  4  et  seqq. 
and  by  Antonius  Gomez  on  law  45  Tauri  no.  147,  and  I  have  discussed 
it  on  law  8  tit.  7  de  ma  j  or  at  u  gloss  2  no.  10. 

GLOSS  nil. 

1.  A  wife  is  owner  during  marriage  of  a  moiety  of  the  property  acquired  during 
marriage. 

2.  A  gift  by  the  king  or  by  any  other  person  to  one  of  the  spouses  belongs  to 
that  spouse  and  is  not  shared  unless  it  was  a  gift  to  both. 

3.  A  gift  made  by  reason  of  the  partnership  to  one  partner  is  not  shared. 

4.  If  a  gift  is  made  to  an  ambassador  or  to  the  lieutenant  of  a  province,  must 
the  recipient  share  it  with  his  universal  partner? 

d.  Y  si  fue  donadio  de  Bey,  y  lo  diere  a  amhos,  ayanlo  marido  y 
muger:  y  si  lo  diere  al  iino,  ayalo  solo  aquel  a  quien  lo  diere.  Three 
cases  are  dealt  with  here.  First,  when  something  is  given  to  the  hus- 
band alone  by  the  king  or  by  some  other  person,  such  a  gift  is  not 
shared  and  belongs  wholly  to  the  husband.  Second,  if  a  gift  is  made 
to  the  wife,  it  is  similarlj^  not  shared,  the  wife  being  sole  owner  of  the 
whole  gift.  Third,  when  the  gift  is  made  to  both  spouses  it  is  then 
shareable  and  each  spouse  is  owner  of  his  or  her  portion.  Part- 
ownership  applies  to  its  appropriate  part  of  the  propert}^  in  the  same 
way  as  ownership  of  the  whole  applies  to  the  whole,  Dig.  6.1.76. 
Since,  therefore,  in  cases  where  the  acquisition  or  gift  is  not  shared 
one  spouse  is  sole  owner  of  the  entire  gift,  so  when  the  gift  is  shared 
e.g.  if  it  is  made  to  both  spouses,  they  each  acquire  ownership  in 
respect  of  their  own  share.  Hence  the  wife  is  owner  of  her  share 
during  marriage,  as  is  deduced  from  the  words  of  this  law  by  Didacus 
a  Segura  in  his  treatise  De  Bonis  Lucratis  Constante  Matrimonio  no. 
58  near  the  end  and  as  I  have  fully  explained  above  in  the  last  gloss 
no.  2  and  many  following  numbers. 

*  sic. 
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2.  Note  also  from  this  and  the  following  laws  that  a  eift  by  the 
king  or  by  any  other  person  to  one  of  the  spouses  becomes  the  private 
property  of  the  donee  and  need  not  be  shared,  unless  it  was  a  gift  to 
both  spouses.  This  law  is  supported  by  law  1  tit.  3  de  las  ganancias 
and  law  8  tit.  12  de  las  donaciones  book  3  fori  and  by  Dig.  17.2.9-11 
and  Dig.  17.2.60.1  at  the  words  ^^aut  quod  ci  donatum  esset'\ 

3.  And  by  that  passage  it  is  also  shown  that  even  if  a  gift  is  made 
because  of  the  partnership  it  is  not  shared.  This  is  noted  by  Roderic 
Xuarez  on  law  1  tit.  3  de  las  ganancias  book  3  fori  at  the  words  ^^sep- 
fimo  limifa'\  Roderic  Xuarez  in  his  third  limitation  shortly  after 
the  beginning  deduces  from  Dig.  17.2.60  that  losses  and  profits  incurred 
by  reason  of  a  partnership  are  shared  but  that  they  are  not  shared 
if  they  are  incurred  by  reason  of  a  person  even  though  the  partner- 
ship is  the  occasion  of  the  profit.  Bartolus  thereon  supplies  a  reason 
for  this.  The  occasion,  he  says,  is  only  the  remote  cause — as  I  showed 
fully  above  in  this  book  title  8  de  siiccessionihus  book  6  gloss  1  at  the 
beginning — and  so  should  not  be  considered.  This  would  be  so  in  a 
case  where  a  partner  is  given  a  castle  by  the  king  because,  while 
present  at  the  Court  on  partnership  business,  he  has  found  favour 
with  the  king  and  so  receives  the  gift,  see  Gregorius  Lupi  on  law  3 
in  the  large  gloss  tit.  10  de  Societate  part  5  and  Joannes  Lupi  in  his 
lecture  on  Extra  Decret.  Greg.  IY.20  §  65  no.  65 ;  and  see  also  what 
T  shall  say  below  on  the  next  law  glosses  1  and  6. 

4.  The  rule  is  the  same  if  a  gift  is  made  to  an  ambassador  or  to 
a  lieutenant  of  a  province,  as  is  sho^vn  by  the  gloss  on  Dig.  3.3.46.4 
and  the  note  of  Bartolus  and  the  doctors  thereon  and  by  Joannes 
Lupi  in  his  lecture  on  Decret.  Greg.  IY.20  §  45  no.  6.  Other  relevant 
points  will  be  dealt  with  on  law  5  below. 
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LAW  III. 


De  las  cosas  que  deuen  ser  del  rnarido  o  de  la  muger,  y  en  que 
ha7i  ami) OS  parte. 

Si  el  marido  alguna  cosa  ganare  de  herencia"^  de  padre,  d  de 
7nadre^,  d  de  otro  propinquo%  d  de  donadio  de  Senor,  d  de  pariente, 
0  de  amigo^,  b  en  la  hueste  del  Bey,  o  da  otro  que  vaya  por  su  soldada^, 
ayalo  todo  quanto  ganare  por  suyo^.  Y  si  fuere  en  hueste  sui  soldata 
a  costa  de  si  e  da  su  muger,  quanto  ganare  desta  guisa  todo  sea  del 
marido  e  de  la  marido,  ca  assi  como  la  costa  es  comunaP  de  amhos,  lo 
que  assiganaren  sea  comunal  de  amlos^.  Esto  que  dicJio  es  de  suso, 
de  las  ganancias  de  los  maridos,  y  esso  mismo  sea  de  las  mugeresK 

Law  2  tit.  3  look  3  foro  legum. 

Property  common  to  husband  and  wife,  and  that  belonging  to  each  one  for 
himself. 

If  the  husband  should  gain  anything  by  inheritance  from  father  or  mother, 
or  other  near  relative,  or  by  gift  from  lord,  relation  or  friend,  or  in  the  army  of 
the  King,  or  of  another  in  his  pay,  let  him  have  everything  he  may  earn  for  himself ; 
and  if  he  be  in  the  army  without  pay,  at  the  expense  of  himself  and  his  wife, 
whatever  he  may  earn  in  this  way,  be  it  all  the  husband's  and  wife's  for  even  as  the 
cost  is  common  to  both,  let  what  they  may  earn  in  that  way  be  common  to  both. 
What  above  is  said  of  the  earnings  of  husbands,  let  the  same  be  as  regards  those 
of  wives. 

GLOSS  I. 

1.  A    partnership    in    all    goods    includes    gifts,    legacies,    and    inheritances    from 
whatsoever  source   accruing,  since  everything    is  shared. 

2.  A   partnership   in    profit   and   acquisitions   does   not   include   legacies,   gifts,  or 
inheritances. 

Legacies,  inheritances,  and  gifts  do  not  accrue  without  reason  but  on  account 
of  the  merit  of  the  recipient. 

3.  The  partnership  between   husband  and  wife  is  not  a  partnership  in  all  goods 
but  only  in  profits  and  acquisitions. 

a.  Ganare  de  herencia.  Note  from  this  law  that  the  partnership 
between  husband  and  wife  is  not  a  partnership  in  all  goods  but  only 
in  profits  and  acquisitions.  A  partnership  in  all  goods  includes  all 
acquisitions  whencesoever  derived,  even  by  inheritance,  legacv,  or  gift, 
Dig.  17.2.3.1,  Dig.  17.2.73,  law  6  tit.  10  part  5. 

2.  If  a  partnership  is  formed  without  special  terms,  it  is  deemed 
to  be  a  partnership  in  acquisitions,  that  is  to  say  in  all  profits  derived 
from  purchase  and  sale,  letting  or  hiring  or  from  any  business  under- 
taking, Dig.  17.2.7  and  8,  law  7  tit.  10  part  5.  In  such  a  partnership 
there  is  no  sharing  of  inheritances,  legacies,  or  gifts  made  to  one 
partner.  The  reason  is,  perhaps,  that  such  things  do  not  accrue  with- 
out cause  but  by  reason  of  some  merit  in  the  donee,  heir,  or  legatee. 
Dig.  17.2.9-11. 

3.  It  is  clear  that  the  partnership  which  by  royal  law  is  implied 
between  husband  and  wife  is  not  a  partnership  in  all  goods  but  only 
in  profits  and  acquisitions,  since  it  is  provided  by  the  law  that  legacies, 
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g:ifts,  and  inheritances  are  not  shared  between  spouses.  This  was  the 
opinion  of  Joannes  Lupi  in  his  lecture  on  Extra.  Decret.  Greg.  IV.20 
§  65  no.  11,  and  of  Gregorius  Lupi  on  law  55  tit.  5  part  5  in  the  large 
gloss  col.  3.  It  is  the  true  and  generally  accepted  view,  as  I  demon- 
strated above  on  law  2  gloss  3  no.  10,  although  Segura  thought  the 
contrary  in  his  lecture  on  Dig.  41.2.1.4.  I  shall  deal  with  it  further 
below  on  the  next  law  gloss  1 ;  see  also  what  I  said  above  on  the  last 
law  gloss  4  nos.  3  and  4  and  what  I  shall  say  below  on  this  law  gloss  6. 

GLOSS  II. 

An  inheritance  is  as  it  were  owed  to  the  heir  or  patron. 

b.  De  j)adre  o  madre.  Since  for  the  most  part  inheritances  which 
we  receive  from  parents  or  freedmen  are  as  it  were  owed  to  us,  see 
Dig.  17.2.10,  Dig.  48.20.7  and  (more  fully)  Dig.  28.2.11. 

GLOSS  III. 

1.  The  presumption  which  arises  from   natural  affection  is  very  strong. 

2.  Charity  towards  and  the  neediness  of  the  recipient  can  supply  an   interpre- 
tation for  a  testamentary  disposition  outside  the  ordinary  rules. 

c.  Propinquo.  For  the  presumption  which  arises  from  natural 
affection  is  very  strong,  Dig.  34.3.28.2. 

2.  Charity  towards  and  the  neediness  of  the  recipient  can  supply 
an  interpretation  for  a  testamentarv  disposition  outside  the  ordinary 
rules.  Dig.  30.1.50.3,  Dig.  34.5.10,  Dig.  34.5.13.1,  Dig.  34.3.30.  Dig. 
1.1.12,  Dig.  35.1.72,  Dig.  35.1.102,  Cod.  6.25.7.3,  Cod.  5.70.7,  Dig. 
23.2.67.1.  See  also  the  other  authorities  to  this  effect  collected  by 
Tiraquellus  in  his  lecture  on  Cod.  8.55.8  (nos.  3  et  seqq)  and  at  the 
word  '^lihertis^'  no.  75  et  seqq,  Oldradus  consilio  95,  Socinus  consilio 
26  book  4,  and  Ludovicus  Gomez  rule  2  on  Inst.  4.6.10. 

GLOSS  Mil. 

1.  Are  intimate  friends  assimilated  to  the  position  of  kinsmen,  and,  if  so,  when? 

2.  Why    is    it   that   a   spouse    need    not   share   with    his   or   her  spouse   a   gift   or 
legacy  from   an   intimate  friend? 

The  proximate  cause  should  always  be  considered. 

3.  Gifts  and   legacies  are  always  presumed  to  have  been  made  on  the  ground 
of  merit. 

d.  0  donadio  de  senor,  o  de  pariente,  o  de  amigo.  It  may  be 
concluded  from  this  law  that  provisions  with  regard  to  kinsmen  which 
are  based  on  the  presumption  of  love  and  affection  are  deemed  to 
apply  equally  to  intimate  and  great  friends,  see  Cod.  12.36.4  and 
Bartolus  on  Dig.  45.1.134;  see  also  the  full  discussion  in  my  Dialogiis 
Balatoris  et  Advocati  part  3  cap  15  et  seqq,  and  Tiraquellus  in  his 
lecture  on  Cod.  8.55.8  at  the  word  ^Hihertis"  no.  75  et  seqq. 

2.  But  why  is  such  a  gift  from  a  kinsman  or  friend  not  shared 
between  husband  and  wife?  My  answer  is  that  it  is  because  the 
proximate  cause  of  such  profit  is  the  spouse  to  whom  the  gift  is  made ; 
since  a  gift  between  kinsmen  is  presumed  to  have  been  made  out  of 
natural  affection  rather  than  for  any  other  reason,  Dig.  39.5.2.7,  Dig. 
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17.1.60.1.  And  so  it  is  the  donee  alone  who  acquires,  since  the  gift 
is  made  in  contemplation  of  that  spouse  and  not  of  the  other,  see  the 
arg-ument  to  Dig.  17.2.9,  Dig.  17.2.10,  and  law  17  tit.  2  book  4  foro 
judgo.  For  the  proximate  and  immediate  cause  should  always  be 
looked  to,  Dig.  28.6.10.6,  Cod.  3.33.17,  and  Montalvus  on  law  2  tit.  3 
book  3  fori  glosses  2-4. 

3.  You  should  note  also  from  these  words  that  a  gift  or  legacy 
is  always  presumed  to  have  been  made  on  account  of  the  merit  of  the 
donee  or  legatee,  Dig.  17.2.19 ;  see  the  deduction  made  from  this  law  by 
Arius  Pinellus  (part  3  no.  60  at  the  words  '^prohatur  seciindo''  et  seqq) 
on  Cod.  6.60.1  against  the  view  that  such  gift  is  remuneratory. 

GLOSS  V. 

1.  Military  property  acquired  in  war  by  a  paid  soldier  is  not  shared  with  his 
wife.  The  rule  is  different  if  he  was  not  in  receipt  of  pay.  What  is  the 
reason  for  the  difference?     See  nos.  2  and  3. 

4.  The  fruits  of  military  property  and  of  all  other  property  whatsoever  are 
shared   between  spouses. 

e.  Por  su  soldada.  Note  from  this  law  that  military  property 
acquired  in  war  by  a  paid  soldier,  in  receipt  of  pay  from  the  King, 
need  not  be  shared  with  his  wife,  although  anything  that  he  acquires 
while  not  in  receipt  of  pay  must  be  shared. 

2.  The  reason  for  the  difference  is  this:  in  the  former  case  the 
husband  supports  himself  and  pays  his  expenses  with  his  pay  and 
draws  nothing  from  the  common  property,  and  therefore  his  acquisi- 
tions made  during  war  are  not  shared. 

3.  But  in  the  second  case  he  supports  himself  and  pays  his  expenses 
with  common  property,  and  consequently  profits  then  made  during 
war  are  divided  and  shared  between  husband  and  wife.  This  was  the 
view  of  Gregorius  Lupi  on  law  3  tit.  10  part  5  at  the  word  ^'  gcneral- 
mente''  after  the  middle,  and  of  Didacus  Covarruvias  on  Decret.  Greg. 
III.26.7  (at  the  end  of  the  last  number). 

4.  Nevertheless  the  fruits  of  all  property,  including  military  prop- 
erty, are  shared  between  spouses,  and  there  is  no  difference  between 
classes  of  propertj^;  see  laws  4  and  5  below  which  so  far  as  concerns 
ownership  do  not  alter  this  law,  according  to  Gregorius  Lupi  on  law 
3  at  the  end  of  the  large  gloss  tit.  10  part  5  and  as  I  shall  show  on 
law  5  gloss  3  below. 

GLOSS  VI. 

1.  Property    acquired    during    marriage    by    gift,    legacy,    or    inheritance    is    not 
shared. 

2.  If  a  remuneratory  gift  (donatio)  accrues  to  either  spouse,  must  it  be  shared 
with  the  other? 

3.  Has  a  remuneratory  gift  any  effect? 

4.  Can  a  remuneratory  gift  be  called  a  mere  gift? 

5.  If  a  gift  is  made  by  the  King,  when  is  it  shared  and  why? 

6.  A  remuneratory  gift  is  limited  to  the  value  of  the  services  rendered. 

7.  A  remuneratory  gift  is  not  shared  between  spouses. 
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8.  Military  property  or  property  given  by  the  king  is  not  shared,  but  its  fruits 
are  shared. 

9.  Military    property    acquired    by   a    husband    as    a    paid    soldier    is    not    shared 
though   it  is  if  the  husband  was  in   receipt  of  pay. 

10.  An    inheritance    which    accrues    (delata)    to    one    of    the    spouses    does    not 
become  common  property. 

f.  Ayalo  todo  quanto  ganare  por  suyo.  In  this  law  may  be  found 
three  limitations  upon  the  provisions  of  law  2  above  which  enacts  that 
property  acquired  during  marriage  by  one  of  the  spouses  must  be 
shared  with  the  other,  whether  such  acquisition  is  due  to  the  industry, 
work,  or  personal  acquisition  of  such  spouse,  a  proposition  which  is 
sufficiently  proved  by  Dig.  17.2.7  et  seqq.  The  first  limitation — it  is 
our  seventh  limitation — is  that  the  law  does  not  apply  if  the  acquisi- 
tion accrues  to  one  of  the  spouses  by  way  of  legacy,  inheritance,  or  gift. 
Such  acquisitions  are  not  shared  since  they  do  not  accrue  to  the  spouse 
through  personal  acquisition  or  without  cause  but  on  account  of  merit, 
see  Dig.  17.2.9  et  seqq,  Dig.  17.2.71.1,  my  remarks  in  gloss  1  above,  and 
Cassaneus  in  Consuetudines  Biirgiindiae  rub.  4  §  2  at  the  words  ''et 
acquesta''  at  the  beginning.  This  is  true  even  though  such  legacy  or 
gift  to  one  spouse  is  made  by  occasion  of  the  partnership,  as  I  showed 
at  the  end  of  the  last  gloss  on  law  2  above  and  as  is  excellently 
explained  in  his  lecture  on  Decret.  Greg.  IV.20  §  65  no.  65. 

2.  But  what  if  a  gift  is  remuneratory  ?  What  if,  for  example, 
the  husband  attends  the  king's  Court  and  the  king  gives  him  for  his 
services  a  castle  or  a  sum  of  money  ?  Must  such  acquisitions  be  shared  ? 
It  seems  not.  They  go  entirely  to  the  spouse  to  whom  the  gift  was 
made,  although  their  fruits  are  shared,  see  laws  4  and  5  below.  Gifts 
by  the  king  to  one  spouse  go  to  that  spouse  alone,  see  law  2  above  at 
the  end;  for,  as  I  have  said  many  times,  a  gift  is  always  presumed  to 
have  been  made  in  consequence  of  antecedent  merit,  see  Dig.  17.2.9 
and  10  which  says  ''it  does  not  accrue  without  any  reason,  it  is  pre- 
sented on  the  ground  of  some  desert  in  the  party".  That  passage 
is  praised  by  Baldus  as  we  know  from  Joannes  Lupi  in  his  lecture  on 
Decret.  Greg.  IV.20  §  75  no.  19,  and  Arius  Pinellus  on  Cod.  6.60.1 
(no.  60  at  the  words  "prohatur  secundo  et  tertio"). 

3.  For  this  and  other  by  no  means  negligible  reasons  Pinelus 
endeavors  to  prove,  contrary  to  the  generally  accepted  view,  that  a 
remuneratory  gift  is  of  no  effect  unless  the  services  could  have  been 
enforced  by  action.  This  would  also  appear  to  be  supported  by  the 
fact  that  profits  and  largesse  acquired  at  the  king's  court  are  called 
military  property  (see  law  6  tit.  17  part  4)  and  so  become  absolutely 
the  property  of  the  recipient,  as  is  provided  by  that  law  and  still  more 
clearly  by  law  5  below  which  enacts  that  military  property  acquired 
during  marriage  belongs  absolutely  to  the  husband  so  far  as  concerns 
its  ownership,  though  its  fruits  are  shared. 

4.  Nevertheless,  however,  gifts  by  the  king  or  by  any  private  per- 
son in  respect  of  services  rendered  during  marriage  must  be  shared 
between  spouses,  just  like  all  other  property  acquired  by  onerous  title. 
A  gift  of  this  kind  made  by  way  of  remuneration  cannot  properly  be 
called  a  gift,  see  Dig.  39.5.27,  Bartolus  thereon  and  in  the  introduc- 


Mattenzo  8 1 

tion  to  the  Digest  no.  14,  Abb.  on  Extra.  Decret.  Greg.  IV.20,  Jason 
(no.  8)  on  Inst.  4.6.38  and  on  Dig".  1.1.5,  who  sets  out  many  of  the 
effects  of  a  remuneratory  gift,  Tiraquellus  in  his  lecture  on  Cod.  8.55.8 
at  the  words  ^'donatione  largitus"  no.  11  et  seqq,  also  Ripa  thereon 
qu.  14,  Fortu  on  Dig.  1.1.1.3,  and  Didacus  CovarruAaas  on  Decret. 
Greg.  III. 26. 7  no.  10.  The  fullest  treatment  is  to  be  found  in  Arius 
Pinellus  on  law  1  par  3  no.  59  et  seqq;  his  view  is,  as  I  have  said, 
contrary  to  the  general  opinion  and  he  argues,  as  always,  very  cleverly. 
This  law,  law  2  above,  and  law  5  below  relate  only  to  mere  and  simple 
gifts,  such  as  are  made  out  of  mere  liberality  and  under  no  compulsion. 
Dig.  39.5.1.  And  so  they  should  not  be  applied  to  remuneratory  gifts, 
which  are  not  gifts  properly  so  called.  Words  simply  used  must  be 
interpreted  according  to  their  natural  meaning.  Dig.  14.1.1.19,  Decret. 
Greg.  V.40.33. 

5.  The  principle  of  this  distinction  is  given  by  Roderic  Xuarez  on 
law  1  tit.  3  de  las  ganancias  book  3  fori,  limitatio  3  at  the  words  ^^  etsi 
dicatur".  Even  though  it  is  by  himself  that  the  husband  renders 
services  to  the  king,  yet  he  does  this  at  the  common  charge  of  himself 
and  his  wife,  and  so  gifts  made  to  him  must  naturally  be  shared;  and 
deservedly  so,  since  the  wife  remains  behind  managing  the  home,  bear- 
ing children,  and  taking  care  of  the  common  property.  But  if  the  hus- 
band is  in  receipt  of  a  salary  from  the  donor  out  of  which  he  can  sup- 
port himself  at  court,  he  need  not  share  with  his  wife  property  given 
to  him  by  the  king,  as  is  shown  by  Roderic  Xuarez  at  the  end  of  the 
said  third  limitation  on  the  strength  of  the  law  fori  from  which  this 
law  is  derived.  This  is  also  agreed  to  by  Didacus  Covarruvias  in  his 
last  number  on  Extra.  Decret.  Greg.  III. 26. 7  and  by  Gregorius  Lupi 
on  law  3  tit.  10  part  5  at  the  word  ",egualmente'\  We  should  adopt 
this  limitation,  then,  in  cases  where  the  gift  does  not  exceed  the  value  of 
the  donee's  deserts  and  of  the  services  rendered  and  is  proportionate 
to  them.  If  the  gift  exceeds  the  value  of  the  services,  it  is  clear  that 
it  will  not  be  shared  since  such  a  gift  is  as  regards  the  excess  mere 
liberality;  in  such  a  case  the  principle  of  this  law  forbids  sharing. 
See  Cod.  6.20.13,  Decret.  Greg.  III.26.8  and  III.26.12  at  the  word 
''licet".  Dig.  26.7.12.4,  Dig.  27.3.1.24,  and  laws  15  and  17  tit.  10 
de  donatione  below. 

6.  All  the  learned  doctors  in  dealing  with  this  point  limit  the  effect 
of  a  remuneratory  gift  to  the  value  of  the  services  rendered,  as  is  men- 
tioned by  Tiraquellus  on  Cod.  8.55.8  at  the  word  ^^ donatione  largitus" 
nos.  68-74.  Arius  Pinellus,  on  Cod.  6.60.1  part  3  no.  60  at  the  end, 
argues  against  this  general  view  and  says  that  it  is  impossible  or  very 
difficult  to  collate  the  views  of  the  lawyers ;  there  would  never,  he  says, 
be  any  certitude  as  to  the  value  of  the  services  rendered.  Dig.  30.1.94.3, 
and  he  says  that  this  ambiguity  and  confusion  is  enough  to  prove  that 
the  common  view  is  unsound,  see  cap.  erit  mctem  law  4  distin. 

7.  Pinellus  therefore  in  no.  62  illatio  23  holds  that  a  remuneratory 
gift  is  not  shared  between  spouses,  since  it  does  not  accrue  by  onerous 
but  by  lucrative  title,  according  to  him.  And  I  willingly  adopt  his 
opinion  both  in  order  to  avoid  the  difficulty  which  I  have  mentioned 
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and  on  account  of  the  arguments  of  Pinellus  quoted  in  no.  6  above  to 
which  I  can  see  no  satisfactory  answer. 

8.  Furthermore  if  it  is  because  legacies  and  gifts  accrue  for  merit 
(Dig.  17.2.9,  Dig.  17.1.10.13,  Cod.  6.36.8.2)  that  they  are  not  shared 
between  partners  (see  Dig.  17.2.7  et  seqq.,  Dig.  17.2.9,  and  my  remarks 
at  the  end  of  gloss  1  above),  when  the  donee's  merits  are  greater  he 
incurs  a  greater  loss.  And  who  can  i)ossibly  suggest  that  that  should 
be  so,  when  in  fact  he  deserves  a  greater  reward?  And  so  I  conclude 
that  no  gifts  at  all,  simple  or  remuneratory,  still  less  gifts  from  the 
king  or  other  military  property,  are  liable  to  be  shared  with  the  wdfe. 
But  their  fruits  must  be  shared,  see  laws  4  and  5  below  where  I  shall 
deal  with  that  point  at  greater  length.  This  was  the  opinion  of 
Montalvus  on  law  2  gloss  1  tit.  3  de  las  ganancias  book  3.  Joannes 
Lupi  says  that  there  was  a  decision  to  this  effect  in  the  Royal  Chancery 
of  Pincia  in  the  case  between  Doctor  de  Montalvo  and  the  sons  of  his 
deceased  wife:  he  was  a  royal  counsellor  and  the  king  had  given  to 
him  for  services  rendered  certain  annual  rents  for  life,  and  the  owner- 
ship of  and  title  to  the  rents  had  been  adjudged  his  by  a  vote  of  the 
senate ;  but  it  was  decided  that  the  fruits  must  be  shared.  See  Joannes 
Lupi  in  his  lecture  on  Extra.  Decret.  Greg.  IV.20  §  65  at  the  end  of 
no.  65  where  he  says  that  this  is  the  practice  in  the  Court  of  Chancery. 

9.  The  second  limitation  on  the  rule  as  to  the  sharing  of  prop- 
erty acquired  during  marriage  is  that  it  does  not  apply  to  military 
property  acquired  in  war  by  a  paid  soldier,  though  it  does  so  apply 
if  the  soldier  is  in  receipt  of  pay,  as  I  said  in  the  last  gloss.  This  is 
the  seventh  ( ?  eighth)  limitation  on  this  law. 

10.  The  third  limitation  on  the  rule  is  that  if  one  of  the  spouses 
receives  an  inheritance  either  by  will  or  on  intestacy,  such  property 
is  not  shared  with  the  other  spouse,  see  this  law  and  Dig.  17.2.73  and 
Antonius  Gomez  on  law  53  Tauri  no.  72  at  the  words  '^Tertius  est'\ 
And  this  is  the  ninth  limitation  on  this  law. 

GLOSS  VII. 

1.  Partners  share  equally   profits,  losses,  and  expenses. 
Spouses  share  profits  and  losses. 

2.  Debts  contracted  by  a  spouse  during  marriage  must  be  discharged  from  the 
common   property,  even  if  they  are  only  contracted  by  one  spouse. 

3.  If  the  husband  incurs  a  debt  on  a  contract  of  suretyship  for  a  third  person, 
should   such   debt  be   paid   from   the   property   acquired   during   marriage? 

4.  A  wife  is  not  bound  to  pay  debts  contracted  during  marriage  if  she  has 
renounced  her  right  to  profits. 

5.  If  debts  are  incurred  in  order  to  provide  support  for  the  wife,  they  must,  if 
the  common  property  is  insufficient,  be  discharged  out  of  the  wife's  private 
property. 

If  a  father  provides  support  for  his  son  with  borrowed  money  and  does  not 
repay  the  loan  during  his  lifetime,  the  loan  can  be  recovered  out  of  property 
acquired   by  the  son  from  other  sources. 

A  person  who  lends  money  to  a  father  should  specify  in  the  deed  that  the 
loan   is  for  the  support  of  the  children. 

A  person  who  lends  money  for  the  support  of  children  or  for  some  trans- 
action to  be  carried  out  by  an  agent  need  not  prove  that  the  borrowed  money 
was  in  fact  so  expended. 
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6.  If  a  thing  is  the  common  property  of  husband  and  wife,  who  stands  the  risk 
of   its    loss? 

If  a  thing    is  the   private   property   of  a   spouse,   who   stands  the   risk   of   its 

loss? 

If  some  accidental   loss  occurs  to  the   private   property   of  one  spouse,  who 

must   bear  the   loss? 

7.  If  one  of  the  spouses  promises  dowry  to  a  daughter  or  a  gift  on  account  of 
marriage  to  a  son,  should  it  be  paid  out  of  such  spouse's  private  property 
or  out  of  the  common  property? 

Upon  which  of  the  spouses  does  the  onus  of  dowering  a  daughter  rest? 
Cod.  5.11.7. 

8.  The  onus  of  dowering  sons  ^^^  must  be  borne  by  the  common  property. 

9.  If  a  father  promises  a  dowry  to  his  daughter  after  the  dissolution  of  the 
marriage  by  the  death  of  the  wife,  out  of  what  property  must  such  dowry 
be  paid? 

10.  Necessary  debts  incurred  by  either  spouse  during  marriage  should  be  paid 
out  of  the  common   property. 

11.  A  mother  who  married  a  second  time  is  entitled  to  support,  and  such  sup- 
port should  be  provided  out  of  the  fruits  of  the  property  of  the  son-in-law 
which    her   daughter  shares. 

If  debts  arise   by  the   delict  of  either  spouse,   must  they   be   discharged   out 
of  the  common   property? 

g.  Ca  assi  como  la  costa  es  comunal.  Note  from  this  law  that  just 
as  profit  is  shared  between  husband  and  wife,  so  are  losses  and  expenses 
incurred  by  reason  of  the  partnership  e.g.  doctor's  fees,  the  price  of 
medicines,  travelling  expenses.  This  applies  to  all  losses  and  expenses. 
If  for  example  a  partner  sets  out  to  purchase  merchandise  in  the  name 
of  the  partnership  and  he  falls  among  thieves  or  his  slaves  die  or 
are  wounded  or  he  loses  on  the  journey  something  of  his  o^vn  property 
such  as  he  would  not  have  lost  had  he  not  set  out  to  purchase  mer- 
chandise— all  such  things  he  can  recover  from  his  partner  in  respect 
of  a  half-share  by  a  partnership  action,  Dig.  17.2.52.4,  Dig.  17.2.52.15, 
Dig.  19.2.25.6,  laws  7  and  16  tit.  10  de  societate  part  5.  For  you  can- 
not speak  of  profit,  unless  losses  are  first  deducted,  Dig.  15.3.3,  Dig. 
17.2.13,  Dig.  17.2.30  and  Bartolus  thereon. 

2.  From  which  it  may  be  inferred  debts  contracted  during  mar- 
riage by  spouses  or  by  either  of  them  should  be  discharged  out  of 
the  common  property,  law  14  tit.  20  book  3.  That  law  is  so 
construed  by  Episcopus  and  by  Alphonso  a  Montalvo  at  the  end  of 
gloss  1  on  law  206  Styli  which  begins  ^'todo  deiido"  at  the  words  '^E 
como  quiere  parte  en  las  ganancias  assi  a  las  dendas" ;  see  also  law  9 
below,  which  is  derived  from  law  60  Tauri.  And  so  even  in  respect 
of  a  debt  contracted  by  the  husband  alone  the  wife  is  liable  to  pay 
a  half  share.  Indeed  if  both  spouses  bind  themselves  jointly  and 
severally,  the  wife  is  liable  for  the  whole  if  she  so  agreed,  as  is  decided 
by  the  law  fori  mentioned  above ;  see  also  the  deduction  made  by  Joan- 
nes Lupi  therefrom,  in  his  lecture  on  Extra.  Decret.  Greg.  IV.20,  § 
66  nos.  2  and  3,  Segura  (and  Didacus  Perez  on  him)  in  his  treatise  De 
Bonis  Lucratis  no.  6,  the  arguments  to  Dig.  17.2.27  and  28,  and  Didacus 
Covarruvias  in  Vol.  Ill  Besolutionum  cap.  19  no.  3. 

3.  This,  however,  does  not  apply  if  the  husband  goes  surety  for 
another.     The  wife  is  not  liable  to  pay  such  a  debt  or  her  proportion 

<i)  Sic. 
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thereof  out  of  the  property  acquired  during  marriage,  since  the  hus- 
band himself  could  get  no  profit  from  going  surety,  just  as  she  is  not 
liable  for  debts  contracted  before  marriage,  see  law  7  tit.  3  de  mulierihus 
et  earum  ohligatione  in  this  book  where  I  dealt  with  this  point  in  gloss 
1  no.  2.  Montalvus  seems  to  agree  on  law  5  tit.  18  book  3  fori  at  the 
beginning  of  gloss  1.     I  may  deal  with  this  point  on  law  9  below. 

4.  The  wife  or  her  heirs  are  released  from  the  payment  of  debts 
contracted  during  marriage  if  they  renounce  their  right  to  profits.  See 
law  9  below  which  is  derived  from  law  60  Tauri,  the  interpretation 
whereof  is  excellently  discussed  by  Antonius  Gomez.  See  also  Didacus 
Covarruvias  in  Epitome  de  SponsaWbiis  part  2  c.  7  §  1  no.  11.  I 
shall  deal  with  this  more  fully  on  law  9  below  and  I  shall  show  how 
long  the  right  of  renunciation  lasts. 

5.  AVliat  if  the  common  property  is  insufficient?  How  shall  the 
creditor  be  paid?  From  the  private  property  of  the  contracting 
spouse?  If  the  husband  has  no  property  and  borrows  money  to  sup- 
port his  wife,  the  wife  will  be  bound  to  repay  such  sum  out  of  her 
private  property,  according  to  Joannes  de  Platea  on  Cod.  10.32.10  by 
reason  of  the  opinion  of  Baldus  on  Dig.  12.6.-19  where  he  says  that  a 
person  who  lends  money  to  a  poor  man  may,  if  the  borrower  supports 
his  children  therewith,  demand  repajTnent  from  the  sons  if  they 
possess  their  mother's  property.  This  \dew  is  adopted  by  Angel.,  by 
Lodovicus  Roma,  singula.  212,  by  Coepola  cautela  252,  and  by  Joannes 
Lupi,  in  his  lecture  on  Extra.  Decret.  Greg.  IV.20  §  66  no.  9.  Joannes 
Lupi  says  that  persons  lending  money  to  a  poor  father  should  be  care- 
ful to  insert  in  the  deed  a  statement  that  the  loan  is  for  the  support 
of  the  children  or  of  the  wife.  This,  he  says,  is  most  useful;  see  the 
argument  to  Dig.  14.1.7  where  Africanus  says  it  is  sufficient  if  the 
lender  believes  this  to  be  so  but  that  he  is  not  compelled  to  see  that 
the  money  is  so  expended. 

6.  Consequently,  if  common  property  is  lost  or  destroyed  without 
fault  by  either  spouse,  the  loss  is  at  common  risk.  Dig.  10.3.26,  Dig. 
19.1.54.  It  is  usually  asked  what  happens  if  private  property  of  the 
husband  or  of  the  wife  is  accidentally  destroyed.  It  seems  that  such 
property  is  at  owner's  risk,  see  Dig.  12.1.5,  Cod.  4.2.11,  Cod.  4.24.6 
and  the  like.  But  the  custom  of  this  realm  is  to  the  contrary,  accord- 
ing to  Joannes  Lupi,  in  his  lecture  on  Decret.  Greg.  IV.20  §  66  no.  3 
at  the  end.  Losses  occurring  to  the  private  property  of  either  spouse 
are  made  good  out  of  the  property  acquired  during  marriage.  Joannes 
Lupi  says  that  it  has  been  so  decided  in  the  Royal  Chancery,  and 
rightly  so  according  to  Dig.  17.2.52.4  and  Dig.  19.2.25.6.  This  agrees 
with  the  rule  that  the  fruits  of  the  private  property  of  either  spouse 
are  common  property,  see  laws  4  and  5  below.  It  is  not  surprising 
therefore  that  accidental  loss  is  made  good  out  of  the  common  prop- 
erty, unless,  of  course,  the  loss  is  due  to  the  fault  of  the  spouse  who 
owns  the  property.  In  this  last  case,  says  Joannes  Lupi,  the  loss  is  not 
to  be  made  good  out  of  the  common  property,  see  the  argument  to  Dig. 
17.2.52.18,  Dig.  17.2.59.1,  and  Joannes  Lupi  in  his  lecture  on  Decret. 
Greg.  IV.20.7,  last  note,  last  paragraph  no.  11  at  the  end.  This  was 
also  the  view  of  Montalvus  on  law  1  tit.  3  de  las  ganancias  book  3  fori 
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at   the   words   "por  medio  ^\     And   I   think   this   is   right,    although 
Antonius  Gomez  disputes  it  on  law  53  Tauri  no.  43. 

7.  It  may  be  inferred  from  the  principles  of  this  partnership  and 
the  burdens  which  it  implies  that  if  the  husband  by  himself  promises  or 
gives  during  marriage  a  dowry  to  his  daughter  or  a  gift  on  account  of 
marriage  to  his  son,  such  dowry  or  gift  must  be  deducted  from  and 
paid  out  of  the  property  which  has  been  acquired  during  marriage  and 
is  common  to  both  spouses,  since  they  are  both  liable  to  the  burden  of 
dowry  in  respect  of  their  half  shares  of  the  property  acquired  during 
marriage,  see  law  8  below  which  is  derived  from  law  53  Tauri  which 
in  this  respect  amends  Cod.  5.11.7,  Dig.  23.2.19,  and  law  8  tit.  11  part 
4  which  says  that  the  burden  of  dowering  a  daughter  is  on  the  father. 
This  was  so  because  he  was  entitled  to  the  fruits  of  the  dowr}^;  but 
nowadays  in  this  realm,  since  profits  acquired  during  marriage  are 
shared  between  husband  and  wife,  the  burden  of  dower  rests  upon  the 
partnership  of  husband  and  wife.  Therefore,  whether  they  both 
promise  the  dowry  or  whether  only  one  of  them  does  so,  the  daughter 
is  presumed  to  have  been  dowered  out  of  the  property  acquired  during 
marriage  and  not  out  of  the  husband's  private  property.  This  is  so 
unless  the  common  property  is  insufficient ;  if  it  is,  then  the  provisions 
of  Cod.  5.11.7  apply,  according  to  the  interpretation  of  Joannes  Lupi, 
in  his  lecture  on  Decret.  Greg.  IV.20  §  66  no.  7  et  seqq,  of  Antonius 
Gomez  on  law  53  Tauri  no.  21  et  seqq,  and  of  Gregorius  Lupi  on  law  8 
tit.  11  part  4  at  the  words  ^'el  jmdre".  But  if  both  spouses  promise 
a  dowry  to  their  daughter  or  a  gift  on  account  of  marriage  to  their  son 
and  the  common  property  is  insufficient  to  pay  the  whole  or  any  part 
thereof,  each  spouse  is  bound  in  respect  of  a  half-share  to  pay  the 
balance  out  of  his  or  her  private  property,  even  out  of  dowry ;  if, 
however,  the  father  alone  made  the  promise  in  such  a  case,  he  will  be 
bound  to  pay  the  whole  out  of  his  private  property;  see  law  8  below 
which  is  derived  from  law  53  Tauri  from  which  this  rule  is  deduced 
by  the  interpreters,  and  especially  by  Antonius  Gomez  nos.  21  and  24, 
hy  Joannes  Lupi  in  §  66  nos.  8  and  13  at  the  end,  Gregorius  Lupi  on 
law  6  gloss  1  in  the  middle  tit.  10  part  5,  and  by  Didacus  Covarruvias 
in  book  3  Resolutionum  cap.  19  no.  3.  These  authorities  state  two 
reasons.  The  first  is  that  which  we  gave  above  viz.  that  the  burden  of 
dower  rests  nowadays  on  the  partnership  which  is  implied  by  law 
between  husband  and  Avife,  by  analogy  with  a  partnership  in  all  goods 
which  by  law  is  liable  to  this  burden,  as  is  attempted  to  be  proved  by 
Gregorius  Lupi  following  other  doctors  cited  by  him  on  law  6  gloss  1 
tit.  10  part  5.     This  for  the  moment  I  do  not  discuss. 

8.  Their  second  reason  is  that  the  debt  of  dower  to  a  daughter  or 
of  a  gift  on  account  of  marriage  to  a  son  is  a  compulsory  debt  con- 
tracted during  marriage  and  so  must  be  discharged  out  of  common 
property,  see  law  14  tit.  20  book  3  fori,  law  207  Styli,  and  law  8  below. 
This  is  said  to  be  the  general  custom  prevalent  in  France  by  Cassaneus 
in  Consuetudines  Burgundiae  rub.  4  §  9  no.  1  e#  seqq. 

9.  What  if  the  father  after  dissolution  of  marriage  gives  or 
promises  a  do\vry  to  a  daughter  of  the  marriage?  Should  such  dowry 
be  paid  out  of  the  father's  private  property  or  out  of  the  common 
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property  acquired  during  marriage?  It  is  deemed  to  have  been 
promised  out  of  his  private  property,  Cod.  5.11.7.  This  is  the  view  of 
Castelli  on  law  53  Tauri  and  also  of  Antonius  Gomez  on  the  same  law 
no,  24  near  the  end.  Moreover  law  8  below,  derived  from  law  53 
Tauri,  refers  to  acts  during  marriage;  and  so  the  rule  will  be  the 
opposite  after  dissolution.  Nevertheless  the  contrary  view  was 
advanced  by  Gregorius  Lupi  on  law  6  gloss  1  at  the  end  tit.  10  part  5 
and  by  Didacus  Covarruvias  in  book  3  Be  solid  ionum  cap.  19  no.  3  near 
the  end,  who  says  that  the  most  popular  view  among  judges  is  that  such 
a  promise  of  dowTy  is  deemed  to  have  been  made  out  of  property 
acquired  during  marriage;  he  says  that  theory  is  proved  by  the  prin- 
ciple of  law  53  Tauri  which  deals  with  the  burden  of  partnership  and 
of  the  union  of  husband  and  wife.  Profits  derived  from  such  partner- 
ship must  be  subject  to  all  liabilities  arising  out  of  and  accruing 
becauise  of  marriage.  Dig.  17.2.52.4,  Dig.  17.2.27,  Dig.  17.2.56.  And 
consequently  such  a  gift  or  promise  of  dowry  after  dissolution  is  said 
rather  to  be  the  discharge  of  a  legal  debt  arising  during  and  because 
of  marriage.  I  adopt  this  last  opinion  as  sounder  and  more  generally 
accepted. 

10.  I  infer  also  that  all  compulsory  debts  contracted  during  mar- 
riage by  the  husband  or  wife  should  be  discharged  out  of  common 
property  and  out  of  the  fruits  of  a  majoratus  or  of  a  commenda  of  the 
Indies  belonging  to  either  of  them.  Perhaps  the  wife  has  no  private 
property  or  dowry  while  the  husband  has  a  majoratus  or  a  commenda 
of  the  Indies  the  fruits  of  which  are  by  royal  law  common  to  husband 
and  wife,  see  laws  4  and  5  below.  If  the  wife  has  a  mother,  she  must 
by  law  support  such  mother,  Dig.  25.3.5,  Dig.  25.3.5.8,  Cod.  5.25.1-3, 
law  2  at  the  end  tit.  19  part  4.  This  is  so  even  if  such  mother  has 
married  a  second  time,  if  the  second  husband  has  not  the  wherewithal 
to  support  his  wife,  see  the  argument  to  Dig.  25.3.8.  The  daughter 
cannot  saj^  that  she  has  no  means  to  support  her  mother  who  has 
married  a  second  time,  if  she  has  property  acquired  during  marriage, 
even  if  it  is  only  the  fruits  of  her  husband's  property,  which  are  com- 
mon, see  laws  4  and  5  below.  From  such  common  property  must  be 
paid  the  debts  of  either  spouse  contracted  during  marriage,  as  is 
shown  by  law  206  Styli  and  as  is  fully  proved  above  in  no.  2  and 
the  folloAving  numbers.  Then  if  voluntary  debts  contracted  during 
marriage  are  payable  out  of  property  acquired  during  marriage,  how 
much  more  must  this  be  true  with  regard  to  debts  which  are  neces- 
sary and  imposed  by  law !  It  is  no  answer  to  say  that  the  husband  and 
not  the  wife  has  the  administration  of  such  property,  as  I  shall  show 
below  in  law  5  gloss  6  no.  2,  seeing  that  in  spite  of  that  the  wife  her- 
self is  owner  of  a  moiety  of  the  property  acquired  during  marriage, 
as  I  demonstrated  above  in  law  2  gloss  3  no.  12  et  seqq  and  gloss  4. 

11.  But  debts  incurred  through  the  delict  of  either  spouse  are  not 
payable  out  of  the  property  acquired  during  marriage  or  out  of  that 
portion  of  it  which  belongs  to  the  innocent  spouse;  see  law  10  below, 
derived  from  law  77  Tauri,  Joannes  Lupi,  in  his  lecture  on  Decret. 
Greg.  IV.20  §  66  nos.  18,  19  et  seqq,  and  Segura  in  the  whole  of  his 
treatise  De  Bonis  Lucratis  Constante  Matrimonio.  I  shall  deal  with 
this  more  fully  on  laws  5  and  10  below. 
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GLOSS  VIII. 

1.  Can  there  be  a  valid  marriage  between  an   infidel  and  a  Christian? 
Property   acquired   during   marriage   is   equally   divided    between    husband   and 
wife  if  there  can  be  a  valid  marriage  between  them. 

2.  There  is  a  presumption  that  any  balance  of  property  remaining   on   dissolu- 
tion of  marriage  is  common  property. 

b.  Comunal  de  amhos.  Property  acquired  during  marriage  is 
common  to  husband  and  wife  and  is  divided  equally  between  them. 
This  applies  in  all  cases  where  there  can  be  a  valid  marriage  between 
the  husband  and  wife  but  not  where  they  cannot  validly  be  husband 
and  wife  for  then  the  name  of  marriage  is  not  applicable,  Cod.  5.5.5, 
Just.  1.10.12.  Such  would  be  the  case  if  the  husband  is  an  infidel  and 
the  wife  a  Christian  or  vice  versa,  since  such  persons  cannot  validly 
marry,  Cod.  1.9.6,  Decret.  Greg.  IV.19.7.  And  so  in  such  a  case  the 
sharing  of  property  does  not  take  place,  as  is  well  shown  by  Dicadus 
de  Segura  in  his  treatise  De  Bonis  Lucratis  no.  5. 

2.  In  what  manner  does  the  division  take  place?  All  property  is 
presumed  to  be  common  property  and  to  haA^e  been  acquired  during 
marriage,  unless  it  is  proved  to  be  the  private  property  of  either 
spouse ;  such  is  the  general  practice  and  custom  of  this  realm,  see  law 
203  Sfyli.  This  is  laid  down  by  all  the  learned  doctors  of  this  country, 
e.g.  by  Joannes  Lupi,  in  his  lecture  on  Decret.  Greg.  IV.  20  §  60  at 
the  end,  by  Roderic  Xuarez  on  law  1  tit.  3  de  las  ganancias  book  3 
fori  near  the  end,  and  by  Gregorius  Lupi  on  law  55  tit.  5  part  5  in  the 
large  gloss  near  the  end ;  see  also  the  text  of  law  1  above,  the  practical 
application  of  Avhich  I  explained  at  the  end  of  gloss  2  thereon. 

GLOSS  IX. 

1.  The  words  "husband"  and  "wife"  are  correlative. 

2.  To  correlatives  one  and  the  same  rule  applies. 

i.  Y  esso  mismo  sea  de  las  mxigeres.  The  words  '^ husband"  and 
''wife"  are  correlative  as  is  here  provided.  For  they  are  dealt  with 
alike,  Decret.  Greg.  1-21.5,  IV.19.7,  IV.19.8.  And  this  applies  most  of 
all  on  the  question  of  profits ;  this  is  shown  by  law  2  above  and  law  5 
below  and  is  clearly  proved  by  this  law. 

2.  Provisions  with  regard  to  one  of  two  correlatives  must  be 
deemed  to  apply  equally  to  the  other  correlative.  See  Cod.  6.40.3  and 
the  modern  commentators  thereon.  Cod.  11.78.1,  Jason  on  Auth.  sacra- 
menta  puherum  in  Cod.  2.28.1  (col.  3),  Curtius  Junior  consilio  6, 
Marsil.  (no.  14)  on  Dig.  48.18.5,  Arelata,  in  his  treatise  De  Haereticis 
note  47  beginning  ^'memoria",  Joannes  Bernard  a  Luco  in  regula  106 
beginning  " correlat}voriim'\  Guill.  Benedict  in  his  Quaestiones  De 
Venditione  no.  10,  Nicolaus  Boerias  decisio  48  no.  3,  Cassaneus  in  Con- 
suetudines  Burgundiae  rub.  4  §  23  no.  12  folio  192,  and  (fullest  of  all) 
Joannes  Bapt.  de  St.  Blasio  in  his  treatise  De  Correlativis  who  men- 
tions one  hundred  and  ten  extensions  to  and  a  like  number  of  limita- 
tions upon  this  rule ;  these  are  mentioned  by  Didacus  Perez  on  Segura 
in  his  lecture  on  Dio-.  41.2.1.4. 
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LAW  nil. 

Que  los  frutos  de  los  hienes  sean  comuncs  de  marido  y  muger. 

Maguer,  que  el  marido  ay  a  mas  que  la  muger,  o  la  muger  mas  que 
el  marido,  quier  en  heredad,  quier  en  muehle  los  frutos  sean  comunes 
de  amhos  a  dos.^  Y  la  heredad  y  las  otras  cosas  do  vienen  los  frutos, 
ayalas  el  marido  o  la  muger  cuyas  antes  eran,^  o  sus  lierederos. 

Last  law  of  tit.  3  book  3  fori. 

Let  the  fruits  of  the  separate  property  of  the  husband  or  of  the  wife  be 
common. 

Although  the  husband  may  have  more  than  the  wife,  or  the  wife  more  than 
the  husband,  in  real  estate  or  in  movables  let  the  fruits  be  common  to  both  ;  and 
let  the  realty  or  other  things  whence  the  fruits  proceed  go  to  the  husband  or  wife 
who  owned  them  before,  or  the  heirs  of  him  or  her.     (R.  Law  4,  tit.  9,  Lib.  5.) 

GLOSS   I. 

1.  The  fruits  of  all  property  whatsoever  are  shared  between  husband  and  wife, 
whether  such  property  is  private  property  or  common  property,  whether  it 
is  military  property  or  anything  else,  even  if  one  spouse  owns  more  private 
property    than    the    other. 

There   is  an   implied   contract  of  partnership  between   husband   and   wife. 

2.  Who  is  entitled  to  the  fruits  of  the  dowry? 

3.  Who   is  entitled  to  the  fruits  of  the   dowry  accruing   before   marriage? 

4.  Who  is  entitled  to  the  fruits  of  the  dowry  accruing  after  dissolution? 
Law  10  tit.  4  book  3  fori   explained. 

5.  Nowadays  the  fruits  of  the  dowry  and  of  the  wife's  separate  estate  (para- 
phernalia)   are   shared    between    husband   and    wife. 

a.  Sean  comunes  de  anihos  a  dos.  Didacus  Segiira  argues  from 
tins  law,  in  his  lecture  on  Dig.  41.2.1.4  (no.  20),  that  the  partnership 
between  husband  and  wife  is  one  in  all  goods.  He  bases  his  view  on 
the  fact  that  this  law  saj^s  that  the  fruits  of  all  property  must  be 
shared,  even  though  one  spouse  owns  more  private  property  than  the 
other;  and  this,  says  Segura  could  not  be  so  unless  their  partnership 
were  a  partnership  in  all  goods,  according  to  Baldus  in  his  treatise 
De  Duohus  Fratrihus  col.  8  at  the  end,  the  noteAvorthy  text  and  gloss 
in  Dig.  17.2.81,  and  Baldus  (last  column)  on  Cod.  3.38*!4.  The  sharing 
of  fruits  applies  to  private  property,  common  property,  military  prop- 
erty, and  all  other  property  whatsoever,  as  is  here  and  in  law  5  enacted. 
But  the  better  and  more  general  opinion  is  that  the  partnership  between 
husband  and  wife  is  not  one  in  all  goods  but  only  in  profits  and  aquisi- 
tions,  as  is  proved  by  Cassaneus  in  Consuetudines  Burgundiae  rub.  4 
§  2  at  the  words  " et  participant  no.  5  and  at  the  words  '' et  acquest e'^ 
no.  5  and  as  I  fully  proved,  above  following  Joannes  and  Gregorius 
Lupi  whom  I  there  cited,  in  law  2  gloss  3  no.  10  and  law  3  gloss  1. 

2.  There  is  another  point  to  be  noted  on  this  law.  Under  the  com- 
mon law  of  the  emperors  and  under  ancient  royal  law  the  fruits  of 
the  dowry  accruing  during  marriage  went  as  profit  to  the  husband,  hy 
reason  of  the  fact  that  the  burdens  of  the  marriage  rested  on  him, 
Dig.  23.3.7,  Dig.  23.3.10.2,  Cod.  5.12.20,  Dig.  10.2.46,  laws  18  and  25 
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tit.  11  part  4;  this  is  extended  and  limited  by  Antonius  Gomez  on  law 
52  Tauri  no.  23.  But  at  the  present  time,  by  the  effect  of  this  and  the 
next  law,  in  this  realm  all  fruits  accruing  during  marriage  from  all 
property  whatsoever  are  common  to  husband  and  wife,  just  as  is  all 
other  property  acquired  during  marriage.  This  is  the  deduction  made 
from  this  law  by  Montalvus  on  the  last  law  of  tit.  3  book  3  fori  gloss 
]  and  by  Antonius  Gomez  on  law  52  Tauri  nos.  11  and  33.  It  will  be 
observed  that  this  is  the  rule  so  long  as  the  wife  consents  to  pay  a  half 
share  of  the  debts  contracted  during  marriage,  but  it  is  not  so  if  the 
wife  refuses  to  be  liable  for  debts  and  renounces  her  right  to  profits, 
see  law  9  below ;  in  the  latter  case  the  common  law  remains  in  force 
and  the  husband  takes  the  fruits  of  the  dowry  in  their  entirety.  This, 
I  think,  is  the  right  view. 

3.  If  fruits  of  the  dowry  are  received  by  the  bridegroom  before 
marriage  they  go  to  increase  the  dowry  and  do  not  belong  to  the  bride- 
groom, see  Dig.  24.3.6,  Dig.  23.3.7,  and  law  28  tit.  11  part  4  where 
the  text  at  the  end  settles  a  question  as  to  which  there  had  been  at 
common  law  considerable  doubt  and  decided  that  if  the  bridegroom 
supports  his  betrothed  out  of  the  fruits  of  the  dowry  he  is  in  equity 
entitled  to  take  as  profits  the  fruits  of  the  dowry;  see  Gregorius  Lupi 
who  cites  the  learned  doctors  as  making  this  distinction. 

4.  On  dissolution  of  marriage  the  fruits  of  the  dowry  for  the 
current  year  are  divided  up  in  respect  of  the  period  already  elapsed 
at  the  date  of  dissolution,  see  Cod.  5.13.1.9c  and  the  noteworthy  gloss 
thereon.  The  fruits  of  subsequent  years  go  entirely  to  the  wife.  Dig. 
24.3.9,  Dig.  24.3.5.  For  three  conditions  mjist  be  fulfilled  before  the 
husband  is  entitled  to  take  as  profits  the  fruits  of  the  dowry.  First, 
the  marriage  must  have  been  contracted.  Second,  the  husband  must 
have  taken  possession.  Third,  the  husband  must  bear  the  liabilities 
of  the  marriage.  See  Dig.  23.3.7  and  other  similar  laws,  and  law  25 
tit.  11  part  4.  In  our  country  the  distinction  made  in  this  case  by 
the  law  fori  is  preserved :  hanging  fruits  are  on  dissolution  of  mar- 
riage common  property  and  are  divided  between  husband  and  wife  if 
such  fruits  are  already  born  and  visible ;  but  if  they  are  not  born  and 
visible,  such  fruits  are  not  common  property  and  belong  to  the  spouse 
who  is  the  owner  of  the  land  on  which  the  trees  are  situate.  If  the 
land  is  agricultural  land  in  which  wheat,  barley,  or  the  like  has  been 
so^vn,  even  if  the  corn  is  not  born  or  visible  it  is  divided  between  hus- 
band and  wife;  but  if  nothing  has  been  sown  in  such  land  nothing 
is  shared,  although  the  cost  of  ploughing  must  be  defrayed  out  of  the 
common  property,  as  is  well  shown  by  law  10  tit.  4  book  3  fori.  The 
fruits  of  animals  are  all  common  property  and  are  divided,  even  if 
thej^  are  not  born  and  only  exist  en  ventre  sa  mere.  To  this  effect 
see  Alphonso  a  Montalvo  on  law  10  tit.  4  book  3  fori,  Joannes  Lupi, 
in  his  lecture  on  Extra  Decret.  Greg.  iy.20  §  62  no.  11,  who  states 
that  this  is  the  practice,  and  Antonius  Gomez  on  law  52  Tauri  no.  71. 

5.  And  so  by  royal  law  the  fruits  of  the  dowry  are  not  common 
property  either  before  marriage  or  after  dissolution,  except  only  in 
the  cases  given  in  nos.  2  and  3  above.  This  provision  of  our  law  is 
not  new;  it  merely  preserves  what  had  been  previously  decided,  as  is 
mentioned  by  Alfonso  a  Montalvo  on  the  last  law  of  tit.  3  book  3  fori. 


90  Community  Properly  Laws 

Under  this  present  law  the  fruits  of  the  wife's  separate  estate  (para- 
phernalia) are  shared.  This  removes  the  doubt  which  existed  on  this 
point  at  common  law,  according  to  Antonius  Gomez  iihi  supra  and 
Gregorius  Lupi  on  law  17  tit.  11  part  4  at  the  words  "todos  los  hiejies". 

GLOSS  II. 

1.  Is  the  partnership  between  husband  and  wife  a  partnership  in  all  goods? 
From  the  partnership  of  husband  and  wife  must  be  deducted  the  capital  of 
each  spouse.     That  is   not  shared.     Only   its  fruits  are  shared. 

2.  If  losses  occur  to  the  private  property  of  the  spouses,  should  such  losses  be 
made  good  from  the  common   property?     See  the   limitation   hereunder. 

b.  Cuyas  eran  ayites.  This  law  approves  the  practice  which  I 
described  above  on  law  1  at  the  end  of  gloss  2  viz.  that  before  all  else 
the  capital  of  each  spouse  should  be  deducted  and  the  wife's  handed 
over  to  the  wife  or  her  heirs  and  the  husband's  to  the  husband.  From 
which  it  may  be  seen  that  the  partnership  betAveen  husband  and  wife 
is  not  a  partnership  in  all  goods  but  only  in  profits  and  acquisitions, 
as  I  pointed  out  at  the  beginning  of  gloss  1  above  contrary  to  the 
opinion  of  Segura.  For  in  a  partnership  in  all  goods  it  is  not  only 
future  property  that  becomes  common  property  but  also  present 
ij^  property,  see  Dig.  17.2.1.1  and  Dig.  17.2.2  and  my  remarks  above  on 

!f  law  2  gloss  3  no.  10.     Whereas  in  a  partnership  in  profits  and  acqui- 

sitions the  partners'  capital  is  not  common  property,  according  to 
Salicetus  on  Cod.  3.38.4,  Alexander  consilio  48  book  2,  and  Gregorius 
Lupi  on  law  27  gloss  1  at  the  end  tit.  10  de  societate  part  5. 

2.  If  losses  occur  to  the  private  property  of  the  spouses,  should 
they  be  made  good  from  the  common  property  acquired  during  mar- 
riage or  indeed  from  the  private  property  of  the  other  spouse  if  the 
profits  are  insufficient?  From  the  common  property.  This  is  stated 
to  be  the  practice  by  Gregorius  Lupi  on  law  18  tit.  11  part  4  at  the 
words  ^'el  pro  e  el  damno'^  on  the  strength  of  Dig.  19.2.25.6,  Dig. 
17.2.52.4,  and  the  last  law  but  one  on  tit.  10  part  5 ;  see  also  what  I 
said  above  on  law  3  at  the  beginning  of  gloss  7.  This  is  so  unless  by 
chance  the  loss  occurred  through  the  fault  of  the  spouse  who  owns 
the  property;  in  this  last  case  the  loss  is  at  the  o^vner's  sole  risk,  as 
is  well  shoAvn  bv  Joannes  Lupi,  in  his  lecture  on  Decret.  Greg.  IV.20 
§  66  no.  3.         ' 
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LAW  V. 

Declaracion  de  las  leyes  de  arriba. 

Otro  si  declarando  las  leyes  del  fuero,  y  lo  contendido  en  el  lihro 
del  estilo  de  corte^  e  las  otras  leyes  que  disponen  sohre  la  manera  que 
se  ha  de  tener  en  los  hienes  ganados  entre  el  marido  y  la  muger,  durante 
el  matrimonio.  Mando  y  ordeno  que  todos  e  qualesquier  hienes  cas- 
trenses,  y  oficios  de  Bey^  y  donadios,  de  los  que  fueron  ganados  y 
mejorados  y  audios  durante  el  matrimonio  entre  el  marido  y  muger 
por  el  uno  dellos,  que  sean  e  finquen  de  aquel  que  los  huvo  ganado," 
sin  que  el  otro  aya  parte  dellos  segun  lo  quieren  las  dichas  leyes  del 
fuero.  Pero  que  los  frutos  y  rentas  dellos,  e  de  todos  otros  qualesquier 
oficios,  aunque  sean  de  los  que  el  derecho  huvo  por  casi  castrenses,^  y 
los  otros  hienes  que  fueron  ganados,  o  mejorados  durante  el  matrimonio, 
y  los  frutos  y  rentas^  de  los  tales  hienes  castrenses,  y  oficios,  y  donadios, 
que  amhos  los  ayan  de  consuno. 

Y  otro  si,  que  los  hienes  que  fueren  ganados,  y  mejorados  y  multi- 
plicados  durante  el  matrimonio  entre  el  marido  e  la  muger,  que  no 
fueren  castrenses  ni  casi  castrenses,  que  los  pueda  enagenar  el  marido^ 
durante  el  matrimonio,  si  quisiere  sin  licencia  ni  otor-gamiento  de  su 
muger;  y  que  el  contrato  de  enagenamiento  vala,  salvo  si  fuere  prouado, 
que  se  hizo  cautelosamente  por  defraudar,  o  damnificar  a  la  muger.^ 

T  otro  si  mando  y  ordeno,  que  si  la  muger  fincare  viuda,  y  siendo 
vidua  viuiere  luxuriosamente,^  que  pierda  los  hienes  que  ovo  por  razon 
de  su  mitad  de  los  hienes  que  fueron  ganados  y  major  ados  por  su  marido 
y  por  ella,^  durante  el  matrimonio  entre  ellos,  y  sean  hueltos  los  tales 
hienes  a  los  herederos  de  su  marido  defunto,  en  cuya  compania  fueron 
ganados. 

King  Henry  IV  en  Nieua,  1473  A.D.,  peticton  25. 

Of  common  property  and  that  belonging  to  the  husband  and  wife,  in  declara- 
tion of  the  former  laws  of  the  Fuero  and  Estilo. 

Declaring  (maintaining)  the  laws  of  the  Fuero  and  what  is  contained  in  the 
book  of  Estilo  de  Corte,  and  the  other  laws  which  govern  the  method  which  is  to 
be  had  touching  property  earned  between  husband  and  wife  during  marriage,  I 
order  and  ordain  that  all  and  any  property  resulting  from  military  service  (bienes 
castrenses)  royal  ofl5ces,  and  gifts  that  shall  have  been  earned,  and  improved,  and 
held  during  the  marriage  between  the  husband  and  wife  by  one  of  them,  be  and 
remain  the  property  of  the  one  that  may  have  earned  the  same  without  the  other 
having  any  part  thereof  as  required  by  the  said  laws  of  Fuero  ;  but  that  the  fruits 
and  income  of  the  same  and  every  other  ofRce  whatever,  although  of  the  class  which 
the  law  has  considered  as  semi-military,  (casi-castrenses)  and  the  other  property 
that  have  been  earned  or  improved  during  marriage,  and  the  fruits  and  income 
of  such  military  property,  offices,  and  gifts  belonging  to  both  in  common.  And 
likewise,  that  the  property  earned,  improved,  and  multiplied  during  the  marriage 
between  husband  and  wife,  not  being  military  or  semi-military,  may  be  alienated 
by  the  husband  during  the  marriage,  if  he  will  without  license  or  conveyance  of  his 
wife,  and  that  the  contract  of  alienation  be  valid,  save  it  be  proven  that  it  was 
done  fraudulently,  to  defraud  or  injure  the  wife.  And  likewise  I  order  and  ordain, 
that  if  the  wife  remain  a  widow,  and  being  a  widow,  live  lustfully,  she  shall  lose 
the  property  which  she  got  by  reason  of  her  half  of  the  property  that  was  earned 
and  improved  by  her  husband  and  herself  during  the  marriage  between  them ;  and 
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that  the  said  property  be  returned  to  the  heirs  of  her  deceased  husband  in  whose 
companj-  they  were  earned. 

GLOSS   I. 

a.  Leyes  del  fuero,  y  lo  contenido  en  el  lihro  del  estilo  de  corte. 
Laws  1-3  tit.  3  de  las  ganancias  book  3  fori  and  laws  205-207  styli  are 
explained  by  this  law. 

GLOSS  11. 

1.  is   military  or  quasi-military   property   shared    between   spouses? 

2.  Are    royal    offices    which    involved    a    salary    from    the    king    shared    between 
husband  and  wife? 

b.  Qualesquier  hienes  castrenses  y  oficios  de  Bey.  Note  from  this 
law  that  military  property,  gifts,  and  royal  offices  acquired  during 
marriage  by  one  spouse  are  not  common  property,  except  only  in 
respect  of  their  fruits. 

2.  But  to  what  offices  does  this  law  refer  ?  Unless  I  am  mistaken, 
it  refers  to  those  which  have  annexed  to  them  a  salary  from  the  king. 
Such  are  royal  offices  properly  so  called.  Cod.  3.28.36.  Even  though 
they  are  acquired  during  marriage,  they  are  not  shared  between  hus- 
band and  wife.  Examples  of  such  officers  are  counsellors,  inquisitors, 
judges,  and  others,  who  are  mentioned  in  tit.  9  part  2.  Such  offices 
are  prohibited  to  be  sold,  see  Authen.  \it  judi.  sine  quo  suffra  §  1  and 
§  sic  igitur,  collatio  2  law  7  tit.  3  de  reciorihus  et  officiis  puhlicis  book 
7  below,  and  my  full  discussion  in  Dialogus  Reloforis  part  4  cap.  10 
no.  7  et  seqq  and  the  whole  of  cap.  11.  As  to  how  such  offices  differ 
from  those  of  which  mention  is  made  below  in  this  law — I  will  explain 
this  in  gloss  4  below  where  I  shall  explain  whether  such  offices  can  be 
sold  and  whether  when  acquired  during  marriage  they  must  be  shared 
between  spouses. 

GLOSS   ill. 

When   is  military  property  acquired  in  war  to   be  shared  so  far  as  concerns  its 
ownership? 

c.  De  aquel  que  los  ouo  ganado.  The  ownership  of  military  prop- 
erty acquired  by  a  husband  belongs  to  the  husband  and  is  not  shared 
with  the  wife  except  in  respect  of  its  fruits.  This  is  so  if  the  husband 
was  in  receipt  of  pay  while  on  military  service,  but  not  if  he  was  serv- 
ing at  the  common  charge ;  in  this  latter  case  property  acquired  during 
war  is  shared  between  spouses.  See  law  3  above  and  my  remarks  at 
the  end  of  gloss  5  thereon  and  in  gloss  6  nos.  8  and  9,  on  the  authority 
of  Gregorius  Lupi  on  law  3  at  the  end  of  the  large  gloss  tit.  10  part  5 
who  says  that  so  far  as  regards  ownership  that  law  is  not  amended 
though  as  regards  fruits  it  is  amended.  The  same  view  was  previously 
advanced  by  Joannes  Lupi,  in  his  lecture  on  Decret.  Greg.  IV.20 
§  62  no.  22. 

GLOSS   III!. 

1.  Quasi-military   property   must   be  considered   under  two   heads. 
Quasi-military  property  in  its  special  meaning  is  all  that  anyone  acquires  by 
means  of  a   public  salary   in   respect  of  his  office. 

2.  Quasi-military   property   in    its  wide   meaning    includes   acquisitions  from   the 
profession  of  advocacy  or  the  office  of  notary. 
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The  office  of  notary  is  shared   between  spouses  so  far  as  concerns   its  value. 
See  also  no.  3. 

3.  Quasi-military  property  acquired  from  a  public  office  carrying  with  it  a 
salary  is  not  shared   between   spouses  except   in   respect  of  its  fruits. 

4.  Is  the  value  of  the  office  of  notary  or  of  decurion  purchased  during  marriage 
liable  to  be  shared   between  spouses?     See  also   nos.  5  and  6. 

5.  Is  the  office  of  notary  saleable? 

6.  If  a  father  purchases  an  office  of  notary  for  one  of  his  sons,  must  it  be 
brought  back  into  hotch-pot  or  set  off  against  such  son's  legitimate  portion? 

5.  The  value  of  such  things  as  cannot  be  divided  is  shared  between  spouses. 
If  a  right  of  presentation  to  a  living  is  acquired  during  marriage,  is  it  shared 
between  the   spouses? 

6.  It  is  all  the  same  whether  an  office  may  be  sold  or  may  be  sold  by  the 
readily  granted   leave  of  the  king. 

7.  Is  a  thing   reckoned  to   be   impossible   if   it  depends  on   the  will   of  the   king? 

8.  If  the  husband  had  the  office  of  notary  before  marriage,  it  or  its  value  must 
be  deducted  as  capital   and  the   profits   must   be  shared. 

d.  Quasi-castrenses.  It  should  be  noted  here  that  quasi-military 
property  must  be  considered  under  two  heads.  Quasi-military  property 
in  its  special  meaning  comprises  all  receipts  by  way  of  public  salary  in 
respect  of  some  office  or  public  undertaking,  see  Cod.  3.28.36,  whereon 
see  Cynus,  Baldus  Salicetus,  and  Jason  (note  1)  and  Cod.  2.7.8.  It 
is  with  such  offices  that  this  law^  deals  at  the  beginning,  as  I  said  in 
gloss  2.  Such  offices  are  not  shared  between  husband  and  wife  even  if 
acquired  during  marriage. 

2.  The  second  and  wide  meaning  of  quasi-military  property 
includes  all  that  an  advocate  earns  from  his  clients,  since  such  earn- 
ings take  the  place  of  a  public  salary,  according  to  the  gloss  and  the 
doctors  on  Cod.  2.7.4,  Cynus,  Baldus  and  the  moderns,  especially  Jason 
(note  1)  on  Cod.  3.28.36.  Jason  there  says  that  this  is  the  common 
view  although  the  contrary  is  held  by  Specula  on  the  title  de  actionibus 
et  ohligationihus  §  1  at  the  words  "quasi  castrense".  The  common  view 
is  also  followed  by  Jason  on  Cod.  2.12  at  the  end,  and  by  Ange.  de 
Gambell.  in  his  treatise  De  Tesfamentis  at  the  beginning  of  no.  36  who 
argues  that  the  same  rule  applies  to  the  office  of  notary,  since,  although 
a  notary  does  not  receive  a  salary  out  of  the  public  funds,  his  earnings 
in  respect  of  his  office  are  called  quasi-military,  according  to  the  gloss 
on  the  word  "memorialihus"  in  Cod.  3.28.36. 

3.  But  there  is  a  very  important  distinction  between  these  two 
classes  of  quasi-military  property,  as  may  be  seen  from  the  writings 
of  the  doctors  in  the  passages  above  cited  and  elsewhere.  And  this  law 
makes  another  distinction.  Quasi-military  property  of  the  first-men- 
tioned kind  even  if  acquired  during  marriage  is  not  shared  between 
spouses ;  only  the  fruits  and  returns  of  such  property  are  shared.  The 
office  of  notary  however,  seeing  that  it  is  capable  of  being  valued  and 
sold,  is  shared  between  spouses  with  respect  to  its  value  in  spite  of  the 
fact  that  it  is  called  quasi-military.  This  is  clearly  implied  by  the 
words  of  this  law;  but  I  have  never  seen  this  interpretation  made, 
although  several  of  our  lawyers,  whom  I  shall  shortly  mention,  have 
discussed  this  question. 
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4.  Didacus  Covarruvias  in  book  3  Resolutionum  cap.  19  no.  4 
asks  whether  the  public  offices  of  chamberlain,  notary,  or  scribe  if 
purchased  during  marriage  by  the  husband  are  shared  with  the  wife? 
He  says  first  that  the  offices  themselves  cannot  be  shared  with  the  wife 
since  they  are  indivisible  and  not  such  as  can  be  performed  by  the 
wife,  Dig.  50.17.2;  and,  he  says,  the  laws  which  establish  community 
of  goods  are  limited  by  the  rules  of  possibility,  see  Cod.  1.2.1  and  the 
note  of  the  doctors  thereon.  He  says,  in  the  second  place,  that  the 
value  of  such  offices  cannot  be  shared  either,  if  we  accept  the  view  of 
Guillermus  Benedict,  who  so  asserts  in  his  lecture  on  Decret.  Greg. 
III. 26. 16  at  the  words  ^'et  uxorem  nomine  Adelasiam'^  no.  787,  and  of 
Cassaneus  in  Consuetudines  Burgundiae  rub.  4  §  2  at  the  words  ''ef 
acquesta^'  no.  5.  These  authorities  allege  that  if  such  offices  are 
purchased  by  a  father  for  one  of  several  sons,  such  office  is  not  shared 
with  the  other  brothers  on  the  death  of  the  father  and  is  not  set  off 
against  the  brother's  legitimate  portion  not  even  in  respect  of  its 
value,  according  to  Nicolaus  de  Ubald  in  his  treatise  Be  Successionihus 
ah  Iniestato  part  1  nos.  28-32.  This  view  is  adopted  by  Guilliel.  Bene- 
dict on  Decret.  Greg.  III. 26. 16  at  the  words  '^duas  hahens  filias^'  at 
!{;  the  end  of  no.   62.     And  similarly,  it  is  said,  such  public  offices  if 

jV  purchased  during  marriage  will  not  be  shared  with  the  wife. 

*  5.  But  notwithstanding  this,  Covarruvias  in  cap.  19  no.  4  et  seqq. 

is  of  the  opposite  opinion  and  states  that  the  value  of  such  offices  if 
purchased  during  marriage  is  common  to  both  spouses  and  that  a  half 
share  accrues  to  each.  This  may  be  proved  by  the  fact  that  such 
offices  were  purchased  with  money  which  was  common  to  husband  and 
wife;  and  it  is,  consequently,  fairest  that  the  value  of  such  offices 
should  be  common  to  husband  and  wife  lest  the  wife  be  defrauded  and 
.  the  laws  of  the  realm  be  brought  to  nought.    It  is  no  answer  to  say  that 

I  such  offices  are  indivisible,  since  the  rule  as  to  community  of  goods 

c  between  husband  and  wife  applies  to  indivisible  things.    For  example, 

[  if  the  husband  during  marriage  builds  a  church  and  so  acquires  the 

right  of  presentation  to  the  living,  such  right  is  common  to  husband 
and  wife  and  on  dissolution  of  marriage  the  wife  will  be  entitled  to  an 
undivided  half  thereof  and  will  transmit  her  right  to  her  heirs;  as  is 
thought  by  Joannes  Lupi,  in  his  lecture  on  Extra.  Decret.  Greg.  IV.20 
§  62  no.  23.  And  the  right  of  presentation  is  indivisible  (see  Decret. 
Greg.  III. 38.1  and  the  gloss  thereon,  and  the  gloss  on  Decret.  Grat. 
c.  26  C  XVI  qu.  7)  at  any  rate  so  far  as  regards  its  substance  although 
it  may  be  divided  so  far  as  regards  the  exercise  of  the  right  of  presenta- 
tion, as  is  noted  in  Clem.  III.  12.2  and  in  the  note  of  Cardi.  (col.  3) 
thereon;  see  also  Baldus  on  Decret.  Greg.  II.1.3,  and  Roch.  de  Curte 
De  Jure  Patronafus  at  the  word  ''jus"  q.  6.  And  therefore  the  wife  is 
entitled  to  a  half  share  in  other  indivisible  things,  if  thej'  can  be  sold 
and  valued,  as  is  proved  by  Covarruvias  in  cap.  19  no.  5  book  3 
Resohitionuni. 

6.  It  is  similarly  no  answer  to  our  proposition  to  say  that  the  wife 
is  incapable  of  exercising  such  offices.  That  objection  applies  to  the 
office  itself  but  not  to  its  value.  And  to  the  third  objection  I  answer 
that  it  is  false,  since  the  value  of  such  offices  must  be  brought  into 
hotchpot  by  brothers  and  it  is  set  off  against  the  legitimate  portion; 
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for  there  is  no  difference  between  being  saleable  and  being  saleable 
hy  leave  of  the  king  which  is  readily  obtained,  according  to  Bartolus 
on  Dig.  37.6.1.15,  Baldus  and  Paulus  Castre.  on  Cod.  3.28.30.2  who 
say  that  military  appointments  and  public  offices,  of  such  a  kind  as  by 
common  custom  are  not  sold  and  cannot  be  sold  without  leave  from  the 
king,  need  not  be  brought  into  hotchpot  or  set  off  against  the  legitimate 
portion  of  the  holder.  Conversely  therefore,  they  say,  the  rule  is 
exactly  opposite  with  regard  to  military  appointments  and  offices  of 
such  a  kind  as  are  accustomed  to  be  sold  with  the  readily  obtained  leave 
of  the  king.  Public  offices  of  such  a  kind  as  may  be  sold  with  the 
readily  obtained  leave  of  the  king  must  be  brought  into  hotchpot  and 
are  set  off  against  the  holders  legitimate  portion;  this  was  the  con- 
clusion reached  by  Jason  no.  6  on  Cod.  6.20.20,  by  Franc,  a  Ripa  no. 
163  on  Dig.  35.2.91,  by  Didacus  Covarruvias  in  book  3  Resolutionum 
at  the  end  of  cap.  19,  by  Antonius  Gomez  on  law  29  Tauri  no.  21, 
and  by  Peter  Nunnius  Avendanus  in  response  9  penult,  col.  at  the 
word  ^'admissa".  I  also  fully  proved  this  in  my  Dialogus  Retatoris 
part  4  cap.  11  and  12  and  above  in  this  book  tit.  8  de  siiccessionihus 
law  3  gloss  2  no.  13  against  the  view  of  Tellius  Fernandez,  who  denied 
that  this  is  the  rule  with  regard  to  the  office  of  notary,  on  law  29 
Tauri  no.  15  with  the  preceding  and  following  numbers ;  I  had  in  fact 
answered  his  arguments  in  my  said  Dialogus  long  before  the  publica- 
tion of  that  book. 

7.  The  last  argument  is  already  answered,  since  a  thing  is  not 
reckoned  impossible  if  it  depends  on  the  will  of  the  king  if  the  king 
is  accustomed  readily  to  give  leave,  as  is  show^n  by  1.  apud  Julianum 
§  si  constat  in  Dig.  30.  1.  which  text  is  understood  in  this  sense  by 
Didacus  Covarruvias  in  cap.  19  at  the  end  of  no.  5  and  also  in 
Epitome  de  Sponsalihus  part  2  c.  3  no.  8.  I  also  dealt  with  it  in  my 
said  Dialogus  part  4  cap.  11  no.  7. 

8.  But  if  the  husband  is  possessed  of  an  office  of  this  kind  before 
the  marriage  is  contracted,  he  may  on  dissolution  deduct  it  as  capital 
if  it  still  exists ;  but  if  it  was  sold  during  marriage  the  price  is  subro- 
gated to  the  capital,  and  the  husband  or  his  heirs  may  take  and  deduct 
it  from  the  property  acquired  during  marriage,  as  is  shown  by  Peter 
Nunnius  in  his  above-mentioned  response  9  at  the  end  and  by  myself 
in  the  above-mentioned  Dialogus  part  4  at  the  end  of  cap.  91. 

GLOSS  V. 

1.  Fruits  and  returns  are  analogous,  but  they  are  sometimes  distinguished. 
Returns  are   not  included  in  the  word  "fruits". 

The  offspring  of  female-slaves  are  called  returns,  not  fruits. 
A  usufruct  includes  returns. 

2.  The  fruits  or  returns  of  a  thing  which  is  the  private  property  of  either  spouse 
— even  if  it  is  a  thing  which  must  be  given  back — or  of  a  majoratus  or  of  a 
commenda  of  the  Indies  or  holy  Jacobus  must  be  shared  between  husband 
and   wife. 

3.  Fruits  are  not  part  of  a  majoratus. 

A  person  who  alienates  fruits  is  not  deemed  to  alienate  the  majoratus  from 
which   the  fruits  accrue. 

e.  Frutos  y  rentas.  The  position  of  fruits  and  returns  is  analo- 
gous, Dig.  33.2.7.     But  they  are  sometimes  distinguished,  according 
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to  the  gloss  on  Decret.  Sext.  1.6.13  at  the  word  '*redditus'\  Tira- 
quellus  in  book  1  De  Retractu  §  1  at  the  beginning  of  gloss  6,  and 
irius  Pinellus  on  law  1  part  2  no.  13,  de  hoiiis  mate  mis.  For 
returns"  is  a  general  word  and  includes  fruits,  but  the  expression 
"fruits"  does  not  include  returns;  for  example,  the  offspring  of  female 
slaves  comes  under  the  head  of  returns,  not  of  fruits,  see  Dig.  22.1.28.1, 
Inst.  2.1.37,  and  the  gloss  on  Decret.  Sext.  1.6.13.  But  the  expression 
''usufruct"  is  a  general  word  and  includes  fruits,  Dig.  22.1.7. 

2.  It  should  be  noted  from  this  law  that  the  returns  and  fruits  of 
everything  whatsoever  which  is  the  private  property  of  either  spouse 
must  be  shared ;  this  is  so  even  if  such  thing  is  liable  to  be  given  back  to 
a  third  party  or  if  the  fruits  are  derived  from  a  majorafus  or  from  a 
commenda  of  the  Indies  or  of  holy  Jacobus  or  of  any  other  kind,  since 
the  provisions  of  this  law  are  in  general  terms.  This  is  the  interpreta- 
tion of  Roderic  Xuarez  in  his  commentary  on  law  1  tit.  3  de  las  ganan- 
cias  book  3  fo?n  at  the  end,  and  of  all  other  Spanish  la^vj^ers  every- 
where, also  of  Gregorius  Lupi  on  law  25  tit.  11  part  4  at  the  word 
''frucfos"  at  the  end,  and  of  Joannes  Lupi,  who  is  better  than  the 
others,  in  his  lecture  on  Decret.  Greg.  IV.20  §  62  no.  10. 

3.  The  reason  stated  by  him  is  that  fruits  are  not  called  part  of  a 
majorafus,  see  Dig.  39.5.9.1  and  Baldus  on  Feud.  2.9.1.  This  may 
be  inferred  from  the  fact  that  a  person  is  not  by  alienating  the  fruits 
of  a  thing  such  as  is  prohibited  to  be  alienated  deemed  to  be  alienating 
the  thing  itself,  see  Joannes  Lupi  §  62  no.  10.  And  it  must  be  noted 
that  the  fruits  of  the  usufruct  to  which  a  father  is  entitled  in  the 
adventitious  property  of  his  sons  are  shared  between  husband  and 
wife,  as  is  shown  by  Joannes  Lupi  in  his  lecture  on  Decret.  Greg.  IV.20 
at  the  end  of  §  65. 

GLOSS  VI. 

1.  Every   kind   of  alienation    is   included   in   the  word  "sale". 

2.  A  husband  can  sell   and  alienate   property  acquired   during   marriage. 

The  husband  is  the  lawful  administrator  of  property  acquired  during  mar- 
riage. 

May  a  husband  after  the  commission  of  the  crime  of  heresy  by  his  wife 
alienate  property  acquired  during  marriage  so  long  as  the  sentence  of  the 
Court   has   not   been    promulgated? 

3.  May  the  husband  give  away  his  wife's  share  of  the  property  acquired 
during    marriage?     See   also    no.  4. 

Is   gift   included    under  the   expression   "alienation"?      See  also    no.   9. 
Can  a  gift  properly  be  called  a  contract? 

4.  To    give    is  to    lose. 

The  power  to  give  is  not  included   in  the  grant  of  a  free  and  general  power 

of    administration. 

A   mandate  with  full   power  does   not   include  the   power  to   give. 

5.  May  the   husband   give  away   property  acquired   during   marriage? 

Can  creditors  revoke  gifts  made  by  their  debtor  if  wrongful  intent  or 
fraud   is  not   proved?      See  also    no.   10. 

6.  Does  the  expression  "alienation"  include  gift?     See  also  no.  11. 
Converse  things  are  subject  to  the  same  rule. 

7.  If  the  husband  by  gaming  or  harlotry  dissipates  a  great  amount  of  prop- 
erty, must  his  share  of  the  property  acquired  during  marriage  be  propor- 
tionately   reduced? 

If  a  partner  wastes  the  partnership  property  by  gaming  or  harlotry,  is  his 
partner  to  be   prejudiced   by  such  acts? 
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8.  The  wife  can  make  gifts  for  pious  objects  out  of  the  common  property. 

9.  The   husband    is   not   by  the   prohibition   against   gifts   deprived   of  the   right 
to   trade. 

10.  Cod.  7.75.5  explained. 

Law  7  tit.  15  part  15  explained. 

11.  There  are  many  persons  who  may  alienate  but  may  not  give. 

If  alienation   is  prohibited,  so   is  gift;    but  if  alienation   is   permitted,   gift   is 
in  some  cases  prohibited. 

13.  An   interpretation  of  this  law. 

14.  The  husband  is  permitted  to  make  gifts  of  property  acquired  during  mar- 
riage for  the  purpose  of  dowering  or  supporting  daughters  of  the  marriage. 

15.  The  husband  may  make  gifts  of  property  acquired  during  marriage  to  a 
person   in    great   poverty. 

16.  May  a  husband  make  gifts  of  property  acquired  during  marriage  if  he  is 
a  nobleman  or  in  a   position  of  dignity? 

17.  Is  a  person  who  has  full  power  of  administration  entitled  to  make  gifts  by 
reason  of  the  noble  rank  or  dignity  of  the  person  of  whose  property  he  is 
administrator?     See   also   no.   16. 

14.   Dig.  39.5.7.  explained. 
17.  Dig.  26.7.12.3  explained. 

f.  Que  los  pueda  enagenar  el  marido.  With  this  agrees  law  205 
8tyli  which  refers  to  sale  but  extends  to  every  sort  of  alienation,  since 
the  word  ''sale"  includes  every  sort  of  alienation;  see  Dig.  40.7.29.1, 
Dig.  14.3.5.14,  Cod.  7.26.2  and  Baldus,  Paulus,  and  Coepola  no.  25 
thereon,  Roma,  in  singid.  608,  Fell.  (no.  5)  on  Decret.  Greg.  V.1.27, 
Jason  no.  102  on  Cod.  4.66.3  and  on  Dig.  30.1.114.11  lectio  1  no.  106 
whereon  see  also  Ripa  no.  83,  Antonius  Burg,  on  Extra  Com.  III.  9, 
Cassaneus  in  Consuetudines  Burgundiae  rub.  9  §  10  no.  33,  Joannes 
Bernard  Diez  a  Luco  in  regida  151  and  487,  Matth.  Afflictis  in  his 
Tractatus  Prothomiseos  §  tota  lex  no.  19,  Matthew  de  Vignate  in  his 
treatise  De  Usuris  no.  142,  Bertachinus  in  his  treatise  De  Gahellis 
memhro  3  part  8  at  the  beginning,  and  Didacus  Segura  and  Didacus 
Perez  on  him  in  the  treatise  De  Bonis  Lucratis  Constante  Matrimonio 
nos.  12  and  138  who  from  no.  Ill  to  the  end  gives  many  authorities  on 
the  meaning  of  law  205  styli  and  of  this  law. 

2.  Note  then  from  this  law  that  the  husband  can  sell  and  alienate 
property  acquired  during  marriage,  as  being  the  lawful  administrator 
thereof.  The  same  custom  is  in  force  in  Burgundy  and  in  nearly  the 
whole  of  the  kingdom  of  France,  as  Cassaneus  testifies  in  Consuetitdines 
Burgundiae  rub.  4  at  the  beginning  of  §  3.  And  this  rule  holds  good 
even  in  cases  where  the  husband  alienates  his  wife's  share  after  she 
has  committed  the  crime  of  heresy,  so  long  as  sentence  has  not  been 
promulgated,  as  is  well  shown  by  Jacobus  Septimacensis  in  his  book  De 
Insiitutionihus  Catholicis  cap.  9  nos.  87  and  88,  provided  always  that 
such  alienation  is  not  proved  to  be  fraudulent ;  and  the  presumption  of 
fraud  arises  if  the  husband  before  he  alienated  knew  that  his  wife 
was  a  heretic  or  if  the  alienation  was  by  way  of  gift,  see  the  same 
author  nos.  87  and  92. 

3.  Can  a  husband  make  a  gift  of  property  acquired  during  mar- 
riage? It  seems  not.  For  the  expression  ''alienation"  does  not 
strictly  include  gift,  see  Feud.  2.48,  Cod.  6.60.1,  and  Segura  in  his 
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treatise  De  Bonis  Lucratis  at  the  end  of  no.  15.  This  law,  then,  in 
allowing  the  husband  to  alienate  property  acquired  during  marriage 
does  not,  it  seems,  thereby  allow  him  to  make  gifts;  for  a  gift  cannot 
properly  be  called  a  contract,  since  it  is  not  a  bilateral  obligation 
wliich  all  true  contracts  must  be,  see  Dig.  50.16.14,  the  gloss  on  Cod. 
4.21.16  and  the  note  of  Baldus  thereon,  Baldus  on  Cod.  2.19.7,  and 
Segura  in  his  treatise  De  Bonis  Lucratis  no.  151  where  other  authori- 
ties may  be  found. 

4.  Secondly,  in  spite  of  the  fact  that  the  husband  has  full  power 
to  alienate  property  acquired  during  marriage,  to  give  is  to  lose  (Dig. 
39.5.7  and  Cassaneus  in  Consuetudines  Burgundiae  rub.  6  §  6  at  the 
words  "deAirendre  compre"  no.  25),  and  so  it  would  appear  that  the 
husband  cannot  make  gifts.  ^Moreover  the  power  to  give  is  not  included 
in  a  general  and  full  power  of  administration  in  the  absence  of  express 
words  to  that  effect;  see  Dig.  1.19.1.1  at  the  word  ^'denique'^  where 
this  statement  is  made  by  Joannes  following  others,  Oroscius  on  Dig. 
214.28.2,  the  text  of  Dig.' 17.1.60.4  which  is  praised  by  Baldus  on  Dig. 
29.1.1,  the  text  of  Dig.  47.2.52.26,  Dig.  39.5.7  (which  says  nothing  else), 
and  law  3  tit.  4  de  donationihus  part  5.  The  fact  that  a  state  procur- 
ator cannot  make  gifts  is  shown  by  Dig.  43.24.3.4,  which  is  noted  by 
Baldus  no.  2  on  Decret.  Greg.  II.  19. 3.  Those  laws  manifestly  refer  to 
persons  who  have  a  mandate  with  full  powers — whether  arising  by 
operation  of  law  or  by  contract.  In  neither  case  is  there  power  to 
make  gifts;  this  is  mentioned  by  Arius  Pinellus  on  Cod.  6.60.1  part  3 
no.  56  and  attention  is  drawn  to  it  by  Joannes  Lupi  in  his  lecture  on 
Decret.  Greg.  IV. 20  §  66  no.  29,  who  contrary  to  the  above-mentioned 
laws  and  the  generally  accepted  opinion  distinguishes  between  a  man- 
date by  operation  of  law  and  a  mandate  by  contract.  He  wrongly 
quotes  Baldus  on  Dig.  1.19.1.1 ;  in  fact  the  gloss  and  Baldus  thereon 
say  that  there  is  no  distinction  with  respect  to  gifts  though  they  do 
make  a  distinction  with  regard  to  other  kinds  of  alienation:  see  Jason 
and  the  more  recent  commentators  thereon,  the  express  statement  of 
Paulus  Castr.  on  Dig.  39.5.7  and  on  Dig.  3.3.58,  the  doctors  and 
Antonius  Padilla  no.  11  ef  seqq  on  Cod.  2.4.12,  and  Jason  (no.  2  et 
seqq)  on  Dig.  2.14.28.2  who  cites  other  writers.  From  this  Joannes 
Lupi  no.  29  and  30  in  the  said  §  66  infers  that  the  same  rule  applies 
to  a  prelate  or  regent.  And  therefore  you  may  say  that  a  husband 
cannot  give  away  property  acquired  during  marriage,  so  far  as  con- 
cerns the  share  of  the  wife ;  he  is  followed  thereon  by  Bernard  Diez  a 
Luco  in  his  AposiiUa  on  Joannes  who  mentions  that  Didacus  Segura 
was  of  the  same  view  in  his  treatise  De  Bonis  Lucratis  no.  151 ;  the  same 
view  was  adopted  by  Roderic  Xuarez  in  his  commentary  on  law  1 
tit.  3  de  las  ganancias  book  3  fori  at  the  words  ''\dterius  quaero  de 
quaestione  quotidiana'',  by  Jacobus  Septima.  De  Institutionihus  Cath- 
oJicis  cap.  6  no.  90,  and  by  Tellius  Fernandez  on  law  19  Tauri  no.  2  and 
many  following  numbers. 

5.  But  the  contrary  view  is  confidently  advanced  by  Antonius 
Gomez  on  law  53  Tauri  no.  73  and  by  Ancharranus  consilio  102  who  is 
cited  by  Antonius  Gomez,  His  first  argument  is  that  creditors,  even 
creditors  by  onerous  title,  cannot  revoke  gifts  made  by  the  debtor 
unless  it  is  proved  that  such  gift  was  actuated  by  fraud  or  wrongful 
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intent,  see  Dig.  42.8.1  and  the  whole  of  Dig.  42.8 ;  and  so  from  the  mere 
fact  of  gift  there  arises  no  presumption  of  fraud,  in  the  absence  of 
proof.  Secondly,  he  says,  the  husband  would  otherwise  be  deprived  of 
the  power  to  trade  and  to  contract  and  the  property  acquired  during 
marriage  would  be  inalienable  and  subject  to  restitution. 

6.  Thirdly,  he  says,  this  law  gives  to  the  husband  the  right  to 
alienate,  and  therefore  gift  is  permitted  since  the  word  "alienation" 
includes  every  kind  of  contract  by  which  ownership  is  transferred; 
see  Cod.  5.23.1,  Decret.  Greg.  III.13.5,  and  Cod.  4.51.7  which  says  that 
if  alienation  is  prohibited  gift  is  also  prohibited ;  indeed  if  sale  is  pro- 
hibited, gift  and  all  acts  by  which  ownership  is  transferred  are  also 
prohibited,  see  the  gloss  (which  you  will  not  find  elsewhere)  and  the 
text  of  Cod.  7.26.2  on  which  the  writers  comment;  Baldus  calls  this 
exceptional  on  Extra.  Decret.  Greg.  1.35  col.  2  and  on  Decret.  Greg. 
II.8.3,  as  does  Jason  no.  71  and  other  modern  writers  on  Dig. 
30.1.114.11.  Therefore,  says  Antonius  Gomez,  the  converse  must  be 
true  and  if  alienation  is  permitted  gift  is  also  permitted  since  con- 
verse things  are  subject  to  the  same  rule,  see  the  beginning  of  Inst.  1.8. 

7.  In  the  fourth  place,  the  view  of  Antonius  Gomez  is  strongly 
supported  by  the  fact  that  if  the  husband  dissipates  a  great  deal  of  the 
property  acquired  during  marriage  in  gaming  or  harlotry  or  in  other 
improper  ways,  he  is  not  bound  to  debit  such  amount  to  his  share  when 
the  property  is  being  divided  on  dissolution;  this  rule  is  observed  in 
order  to  avoid  the  multiplication  of  litigation  between  the  spouses  or 
their  heirs,  and  also  because  the  husband's  gaming  or  other  alienation 
was  not  due  principally  to  a  desire  to  defraud  or  deprive  the  wife  of 
her  lawful  share  of  profits.  This  rule  is  testified  to  as  being  the  common 
practice  by  Roderic  Xuarez  on  law  1  tit.  3  de  las  ganancias  book  3  fori 
at  the  words  ^'quaeritur  circa  hoc  de  alia  quaestione^'  by  Gregorius 
Lupi,  who  says  that  it  is  sound  in  point  of  law,  on  law  13  at  the 
word  ^^ ganancias"  tit.  6  de  societate  part  5,  and  by  Antonius  Gomez 
on  law  53  Tauri  no.  76  near  the  end.  It  is  no  answer  to  cite  Dig. 
17.2.59  at  the  words  "what  a  partner  wastes  by  dicing  or  adultery", 
Dig.  10.3.20,  Dig.  10.2.44.5,  or  Dig.  17.2.52.3;  those  laws  lay  down  the 
contrary  rule  with  regard  to  partnerships,  on  the  ground  that  gaming 
is  gross  negligence,  according  to  Cynus  on  Cod.  6.20.3,  and  harlotry 
is  wrongful  intent.  Dig.  17.1.12.11,  Baldus  on  Auth.  extestamento  Cod. 
6.20.1,  and  Montalvus  on  law  1  tit.  3  de  las  ganancias  book  3  fori,  who 
on  the  strength  of  those  laws  holds  the  contrary.  To  those  laws  the 
obvious  reply  is,  as  was  said  by  Roderic  Xuarez  in  the  place  above- 
cited  at  the  words  '^quaeritiir  circa  hoc",  that  arguments  from  an 
express  contract  of  partnership  do  not  wholly  apply  to  the  implied 
partnership  between  husband  and  wife,  since  the  husband  has  the 
power  to  alienate,  as  is  provided  by  this  law.  Whereas  a  partner  has 
not.  This  answer  is  made  also  by  Gregorius  Lupi  on  law  13  tit.  10 
part  5.  And  if  the  husband  has  the  right  of  gaming  he  must  also 
have  the  right  of  giving. 

8.  The  last  argument  in  favour  of  the  view  of  Antonius  Gomerius 
is  the  fact  that  the  wife  can  out  of  the  common  property  make  gifts 
for  the  support  of  somebody  or  for  pious  objects  without  leave  from 
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her  husband,  see  Decius  consUio  301  no.  4,  Jason  no.  6  on  Auth. 
ingressi  Cod.  1.2.13,  and  Didacus  Perez  on  Segura  in  his  lecture  on 
Dig.  28.2.3.6  no.  75  ^vhere  he  cites  other  authorities  to  the  like  effect. 
And  if  the  wife  may  in  such  cases  make  gifts,  surely  the  husband  can 
do  so  in  all  cases. 

9.  And  the  holders  of  this  view  are  able  to  reply  to  the  arguments 
advanced  above  in  favour  of  the  first  mentioned  view.  To  the  first, 
they  can  say  that  this  ar^-ument  is  false  and  that  the  expression 
"alienation"  does  include  gift,  as  I  demonstrated  in  no.  6  above  and 
as  was  very  well  shown  by  Faui  a  Morte  in  his  treatise  De  Emptione 
et  Vendifione  quaesfio  4  pr/>?.  22,  last  quaestio  nos.  20  and  21,  and 
quaestio  2  prin.  11.  To  the  second  argument  it  may  be  answered  that 
the  above  mentioned  rule  applies  to  cases  where  it  is  in  the  property 
or  estate  of  a  stranger  that  a  person  is  given  full  power  of  administra- 
tion, whether  by  operation  of  law  or  by  contract  but  not  to  cases 
where  it  is,  as  here,  in  common  property  that  the  power  of  administra- 
tion is  given  by  this  law;  in  this  last  case  the  administrator  can  cer- 
tainly give  and  alienate  in  any  manner  whatsoever,  provided  always 
that  wrongful  intent  and  fraud  are  absent  as  is  provided  by  this  law 
and  as  I  shall  show  in  the  next  gloss.  In  cases  where  by  the  nature 
of  the  title  or  of  the  contract  fraud  is  presumed  in  the  alienor  e.g.  in 
a  gift  of  the  whole  of  the  property  and  the  like,  such  gifts  are  not 
allowed  to  prejudice  the  wife,  as  is  stated  by  Antonius  Gomez  on  law 
53  Tauri  no.  73  at  the  words  "quod  Umita'\ 

I  10.  In  spite  of  all  this,  however,  the  former  view  is  sounder  and 

j  more  generally  accepted,  viz.  that  the  husband  cannot,  so  far  as  con- 

}  cerns  his  wife's  share,  give  away  property  acquired  during  marriage, 

for  the  reasons  given  above.    I  stated  this  same  rule  above  in  this  same 
j;.  book  tit.  6  de  meliorationihus  law  3  gloss  1  no.  3  which  paragraph  was 

-:  concerned  almost  entirely  with  the  refutation  of  the  arguments  which 

!  I  have  mentioned  in  favour  of  the  opposite  opinion.     My  opinion  is 

not  shaken  by  the  argument  that  creditors  by  onerous  title  cannot  revoke 
gifts  unless  wrongful  intent  or  fraud  can  be  proved  aliunde.     Dig. 
(  42.8.1  and  the  whole  of  Dig.  42.8  and  Cod.  7.75.5  do  not  support  that 

argument  but  rather  the  contrary  viz.  that  with  regard  to  gifts  inter 
vivos  it  is  only  the  result  that  must  be  considered  and  the  question 
of  fraudulent  intent  is  irrelevant.  This  is  shown  by  Cod.  7.75.5  which 
refers  to  a  person  "who  possesses  by  lucrative  title  without  reference 
to  his  state  of  knowledge",  which  the  gloss  thereon  explains  as  mean- 
ing "without  distinction  whether  he  knew  or  did  not  know,  since  he 
is  liable  in  either  case ' ' ;  this  is  also  shown  by  law  7  tit.  15  part  15  and 
the  note  thereon  of  Gregorius  Lupi  on  the  words  "diesse  en  sa  vida^' 
at  the  words  "si  famen  infelligas''  who  says  that  this  is  also  proved  by 
Dig.  42.8.6.12.  The  second  argument  which  I  mentioned,  viz.  that  the 
husband  would  lose  the  right  to  trade,  is  of  no  force.  The  husband  is 
not  deprived  of  the  right  to  trade,  not  even  in  respect  of  his  wife's 
share,  if  he  can  alienate  by  onerous  title. 

11.  And  the  third  argument  is  fallacious.  It  is  not  sound  affirm- 
atively but  only  negatively,  as  is  well  shown  by  Tellius  Fernandez  on 
law  19  Tauri  no.  4  on  the  strength  of  Dig.  39.5.7  which  provides  that 
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a  son  who  is  under  his  father's  power  can  alienate  property  which  is 
included  in  his  peculmm  but  cannot  g:ive  away  such  property.  It  is 
true  that  a  partner  is  permitted  to  alienate  partnership  property  to 
the  prejudice  of  his  partners,  see  the  gloss,  Bartolus,  and  Salicetus  on 
Dig.  17.2.68,  Socinus  and  Jason  col.  3  on  Dig.  45.1.72,  and  Decius  no. 
3  on  Dig.  12.1.16;  but  a  partner  cannot  make  gifts,  see  Imola  col.  2  on 
Dig.  28.5.71  and  Joannes  Lupi  on  Decret.  Greg.  IV:20  §  66  no.  29. 
Even  in  a  mandate  in  which  the  mandatory  can  dispose  of  property 
as  his  o^Yn  there  is  no  presumption  that  the  power  to  give  is  included, 
see  Dig.  17.1.60.4,  Dig.  2.14.28.2  and  other  authorities  collected  by 
Antonius  Padilla  on  Cod.  2.4.12  no.  11  et  seqq.  The  argument  applies 
negatively,  and  if  alienation  is  prohibited  gift  is  also  prohibited,  see 
the  laws  cited  in  no.  6  above.  But  it  does  not  apply  affirmatively  so 
as  to  enable  you  to  say  that  if  a  person  can  alienate  he  can  also  give, 
as  I  have' said;  for  there  are  many  persons  who  can  alienate  but  can- 
not give,  e.g.  administrators  with  full  powers  as  I  have  said. 

12.  There  is  still  less  force  in  the  other  argument  that  a  husband 
w^ho  improperly  wastes  property  in  gaming  or  otherwise  is  not  bound 
to  debit  with  the  amount  so  wasted  his  share  of  the  property  acquired 
during  marriage  on  account  of  the  full  power  of  administration  w^hich 
the  law  gives  him  to  spend  money  and  alienate  property.  For  the 
suggested  rule  is  incorrect  if  the  wife  can  on  dissolution  of  marriage 
prove  any  substantial  loss  of  property  by  the  husband ;  see  what  I 
said  with  regard  to  partnerships  on  this  point.  Or,  alternatively,  if 
we  are  to  admit  this  rule,  it  should  be  admitted,  in  my  opinion,  only 
in  respect  of  property  acquired  by  gaming,  so  that  the  profit  and  loss 
therefrom  may  be  reciprocal.  And,  finally,  the  last  argument  is  of 
no  avail.  For  you  cannot  infer  that  because  a  wife  may  make  gifts 
for  pious  objects  therefore  a  husband  may  make  gifts  for  any  and 
every  purpose ;  indeed  by  the  rule  as  to  correlatives  the  contrary  may 
rather  be  inferred  viz.  that  a  husband  may  not  make  gifts  except  for 
pious  objects.  My  view  is  confirmed  by  the  opinion  of  Baldus  in 
consilio  235  book  2  who  decides  this  question  in  much  stronger  terms. 
He  says  that  if  the  statute  provides  that  the  husband  can  at  his 
pleasure  and  without  the  wife's  leave  and  consent  sell  and  alienate 
property  acquired  during  marriage,  this  must  be  understood  to  refer 
to  the  husband's  own  share  of  such  property  and  not  to  the  wife's. 
And  if,  says  Baldus,  that  right  does  apply  to  the  wife's  share,  the 
husband  is  not  permitted  to  alienate  by  way  of  gift  since  gift  is  a 
species  of  waste  and  is  clearly  not  permitted  to  prejudice  the  wife. 

13.  Moreover  our  view^  is  clearly  proved  right  by  this  law.  The 
law  invalidates  fraudulent  alienations,  such  as  a  sale  by  the  husband 
of  property  which  is  of  great  value  for  a  small  price,  since  such  a 
sale  appears  to  be  more  in  the  nature  of  a  gift  than  a  sale.  Dig.  18.1.38, 
How  much  more  so,  then,  must  a  gift  be  deemed  to  be  fraudulent ! 
It  w^ould  be  ridiculous  to  provide  that  the  wdfe  shall  have  a  moiety 
of  the  property  acquired  during  marriage  and  at  the  same  time  to 
permit  the  husband,  who  perhaps  has  no  children,  to  alienate  such 
property  both  bj^  onerous  and  by  lucrative  title,  as  is  rightly  pointed 
out  by  Tellius  Fernandez  on  law  19  Tauri  after  the  beorinnino'  of  no.  5. 
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14.  But  this  common  and  generally  accepted  view  should  be  lim- 
ited. It  does  not  apply  where  a  husband  makes  a  gift  of  common 
property  acquired  during  marriage  to  daughters  of  the  marriage  by 
way  of  dowry  or  support  or  for  other  necessary  reasons;  see  Dig. 
39.5.7.1  at  the  words  ''What  if  a  son  in  giving  is  moved  by  some  proper 
motive?  Cannot  it  be  said  that  such  a  gift  is  permissible?  It  seems 
that  it  is."  And  the  gloss  thereon  on  the  word  " jusia  ratione"  defines 
''proper  motive"  as  a  desire  to  give  to  a  mother,  or  relatives,  or  similar 
persons.  See  Dig.  27.3.1  §  nonnullos,  Dig.  26.7.12.3,  and  Roderic 
Xuarez  who  was  of  this  opinion  on  law  1  tit.  3  book  3  fori  at  the  w^ords 
^Udterius  guaero  de  quaestione  quotidiana^'  at  the  end,  who  quotes 
the  notes  of  the  doctors  on  Dig.  26.7.12.3  and  on  Dig.  2.14.28.2. 

15.  Whence  I  infer  that  a  husband  can  make  a  gift  or  release  a 
debt  to  anyone  who  is  in  great  poverty  and  is  involved  in  the  gravest 
financial  difficulties,  see  the  gloss  on  Cod.  10.16.5  and  other  authorities 
cited  by  Antonius  Padilla  no.  5  on  Cod.  2.4.12. 

16.  It  is  usually  asked  whether  noble  rank  in  the  person  whose 

5i  property  is  being   administered  is   sufficient   justification   for   a   gift. 

I  I  incline  to  the  view  that  it  is.     For  a  father  or  an  administrator  of 

f •'  other  kinds,  or  a  son  who  has  full  power  of  administering  his  pecidiam 

or  a  husband,  in  respect  of  the  propertv  acquired  durinsr  marriage 
can  make  moderate  gifts  even  to  stranifrers,  according  to  the  gloss  on 
||;  the  word  ^^liheram"  and  according  to  Innocent  on  Decret.  Sext.  1.82. 

jr  This  view  is  followed  with  excessive  approval  by  Andr.   Siculus  on 

••  Decret.  Greer.  III.24.1  who  quotes  the  noteworthv  and  memorable  text 

/'•  of  Diar.  26.7.12.3  which  says  "a  guardian  should  in  proportion  to  his 

r  ward's  estate  and  rank  supply  sustenance  for  the  slaves  and  freedmen 

I"  and  sometimes  even  to  strangers,  if  to  do  so  is  expedient  to  the  ward ; 

[•'  he   should  make  the  customary  presents  to  parents   and  relatives." 

To  the  same  effect  see  Dig.  39.5.7  at  the  word  ^'nonnunauam^^  which 
refers  to  "the  son  of  a  senator  or  of  some  other  person  of  high  rank", 
as  is  noted  by  the  writers  thereon;  see  also  Ludovicus  Roma.  Who 
approves  of  this  in  Dig.  39.5.7  no.  3  whereon  see  also  Cuma  no.  7, 
<'  T^iminal,  who  does  not  cite  Dig.  26.7.12.3  in  no.   Ill  on  Inst.  2.8.1, 

Joannes  Lupi  in  his  Lecture  on  Decret.  Greg.  IV.20  ^  9  no.  5,  Alex- 
ander no.  3  on  Cod.  2.3.22  whereon  see  also  Jason  and  the  modern 
r'ommentators,  ela.son  no.  7  on  Dig.  2.14.28.2,  Curtius  no.  10  on  Cod. 
2.4.12  whereon  see  also  Jacobin,  no.  6.  and  Antonius  Padilla  no.  16, 
Alciatus  no.  6  on  Cod.  2.3.22,  Tiraquellus  Be  Nohilifafe  cap.  37  no.  35, 
Felin.  consilio  16  no.  8,  Aretinus  cmi^Uio  24  no.  13  et  seqq  and  many 
other  learned  doctors  elsewhere.  This  is  the  sound  and  generally 
accepted  view,  although  Arius  Pinellus  part  3  no.  57  on  Cod.  6.60.1 
^hinks  the  contrary  and  argues  skilfully  against  the  above  mentioned 
laws. 

17.  You  should  limit  this  rule  to  apply  to  gifts  which  a  nobleman 
is  accustomed  to  make  and  not  to  extraordinarv  largesse;  see  Dig. 
13.7.12,  Dig.  22.1.13.  Dig.  18.1.78.3.  This  limitation  is  made  bv  And. 
{>iculus  on  Decret.  Greg.  II.2.8,  by  Jason  on  Cod.  2.3.22.  by  Joannes 
laipi  in  his  lecture  on  Decret.  Greg.  IV.20  §  9  no.  5  at  the  end,  by 
Bernard  Diez  a  Luco  in  his  notes  on  the  lecture  of  Didacus  Segura 
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on  Di^.  28.2.3.6  no.  63  whereon  also  see  Didacus  Perez,  by  Corsetus  Be 
Potestafe  Regia  part  1  qu.  4  no.  20,  and  by  Seprura,  to  whom  you  should 
certainly  refer,  no.  64  et  seqq  who  mentions  many  similar  things  which 
may  be  done  according  to  custom. 

GLOSS  VII. 

1.  A   husband   may   not   in  fraud   of  his  wife   alienate   property  acquired   during 
marriage. 

2.  On  whom   is  the  onus  of  proof  of  wrongful   intent  and  fraud? 

g.  Cautelosamente  por  defraudar  o  damnificar  a  la  muger.  Note 
that  although  the  husband  is  permitted  to  alienate  property  acquired 
during  marriage,  it  must  be  understood  that  he  must  not  alienate  with 
wrongful  intent  or  in  fraud  of  his  wife.  In  no  case  whatsoever  may 
an  administrator  who  has  full  powers  commit  any  act  with  wrongful 
intent ;  if  such  acts  are  committed,  they  do  not  bind  the  owner.  See 
Dig.  17.1.60.4  and  Baldus'  note  thereon,  Baldus  on  Cod.  4.38.15,  Bar- 
tolus  on  Dig.  46.5.11  who  deals  admirably  with  this  point,  and  on 
Dig.  32.1.11.5,  Joannes  Fab.,  Joannes  de  Platea  and  Jason  on  Inst. 
4.6.30,  Matth.  Affli.  decis.  129  in  fine  who  on  the  strength  of  Dig. 
17.1.60  4  collects  other  arguments,  Joannes  Lupi,  in  his  lecture  on 
Decret.  Greg.  IV.20  §  66  no.  26  who  adds  other  authorities,  and 
Roderic  Xuarez  on  law  1  tit.  3  book  3  fori  at  the  words  ^^idterius 
quaero  de  quaesfione"  at  the  end  of  col.  1. 

2.  Such  wrongful  intent  must  be  proved  by  the  wife  or  her  heirs. 
This  is  the  conclusion  drawn  from  this  and  other  laws  by  Jacobus 
Septimacen.  De  Instifutioni'biis  Catholicis  cap.  9  no.  89  and  by 
Alciatus  in  regula  3  Praesiimpiioniim  praesumpt  5. 

GLOSS  VIII. 

1.  A  widow  who  lives  wantonly  loses  her  moiety  of  the  property  acquired 
during   marriage. 

2.  A  widow  who  lives  luxuriously  loses  her  profits  and  they  accrue  to  the 
heirs  even  to  the  extraneous  heirs  of  her  deceased  husband.  This  is  so 
even  if  the  widow  has  already  obtained  possession  of  the  profits  and  even 
if  such  wanton  living  takes  place  after  the  year  of  mourning. 

3.  A  widow  who  does  not  lead  an  honourable  life  is  not  entitled  to  the  privileges 
of   widowhood. 

4.  A  widow  who  lives  wantonly  loses  the  right  to  appeal  to  the  Courts  and 
the  rank  to  which  she  was  entitled  during  her  husband's  lifetime. 

5.  Wanton  living  by  a  widow  is  a  very  different  thing  from  the  commission 
by  her  of  fornication   on  a  single  occasion. 

The   penalties   imposed   on   widows  who  commit  fornication   are   not   altered 
by  the  canon   law. 

6.  If  a  widow  lives  wantonly  or  commits  fornication  whether  during  or  after 
the  year  of  mourning,  does  she  lose  all   legacies? 

Law  9  tit.  12  book  3  fori  explained. 

7.  A  widow  does  not  by  a  single  act  of  fornication  lose  the  profits  acquired 
during  marriage,  unless  she  lives  wantonly. 

Dig.  27.10.15  explained. 

In  what  circumstances  must  a  curator  be  appointed  to  look  after  a  woman 

who  lives  wantonly? 

8.  If  a  widow  commits  fornication,  does  she  lose  her  dowry?  See  also  no.  9. 
A  widow  who  leads  an  honourable  life  is  deemed  to  continue  in  her  former 
marriage. 
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9.   In  what  cases  does  a  widow  who   commits  fornication   not   lose   her  dowry? 

10.  Does  a  widow  in  no  circumstances  lose  her  dowry  if  she  commits  forni- 
cation?    See  also  no.  11. 

11.  The   meaning   of  this   law.      As    it   is   a    penal    law,   it    must    not   be   extended. 

12.  Dig.   48.5.13    explained. 

13.  What  is  the  meaning  of  the  rule  that  a  widow  is  deemed  to  continue  in 
her  former  marriage? 

14.  If  a  widow  leads  a  dishonourable  life,  what  does  she  lose? 

15.  Can  a  widow  be  charged  by  her  deceased  husband's  heirs  with  adultery 
committed  during  the  lifetime  of  her  husband? 

Can  a  charge  of  adultery  committed  during  her  deceased  husband's  lifetime 
be  raised  as  a  defence  against  a  widow  who  is  claiming  her  dowry  from 
his    heirs? 

16.  In  what  circumstances  can  a  charge  of  adultery  be  pleaded  against  a  widow 
by   her  deceased   husband's   heirs?     See   also    no.   17. 

In  what  circumstances  can  a  widow  be  charged  by  her  deceased  husband's 
heirs  with   adultery  committed   during   his  lifetime. 

18.  A  widow  does  not  lose  her  dowry  by  living  wantonly  either  before  or  after 
the  year  of  mourning  any  more  than  does  a  widow  who  commits  fornication 
on  a  single  occasion. 

19.  A  widow  does  not  by  committing  fornication  or  by  living  wantonly  lose  her 
separate    estate    (paraphernalia). 

A  woman  is,  by  common  consent,  deprived  of  her  separate  estate  if  she 
commits  adultery. 

h.  r  siendo  hiuda  viuiere  luxuriosamente.  Note  from  this  law 
that  a  widow  who  after  the  death  of  her  husband  lives  wantonly  loses 
her  moiety  of  the  property  acquired  during  marriage  and  it  accrues 
to  the  heirs  of  her  husband.  This  was  noted  by  Joannes  Lupi,  in  his 
lecture  on  Extra.  Decret.  Greg.  IV.20,  at  the  beginning  of  §  67,  by 
Doctor  Covarruvias  in  Epitome  de  Sponsalihus  part  2  c.  7  §  6  no.  12, 
and  by  Antonius  Gomez  on  law  14  Tauri  no.  17  and  on  law  53  Tauri 
last  number. 

2.  And  this  rule  should  be  extended.  It  applies  even  if  the  widow 
has  alread}^  obtained  possession  of  her  share,  as  is  shown  by  the  end 
of  this  law  which  says  ^^y  sean  hiteltos  los  tales  hienes".  It  also  applies 
even  if  the  heirs  are  extraneous  heirs.  Dig.  50.16.170;  although  in  some 
cases  the  word  "heir"  only  refers  to  sons,  see  Dig.  36.1.17.8,  Dig. 
28.2.29.13,  Feud.  1.13.1  and  the  note  thereon  by  Joannes  Lupi  in  his 
lecture  on  Decret.  Greg.  IV. 20  §  67  no.  1.  Joannes  Lupi  makes  a  dif- 
ferent extension  on  this  law  and  says  that  it  applies  even  if  the 
widow  lives  wantonly  after  the  year  of  mourning;  this  view  he  bases 
on  the  words  of  this  law  which  says  ''siendo  viuda",  and  he  shows 
it  to  be  quite  reasonable  since  during  widowhood  a  widow  is  entitled 
to  the  privileges  of  her  husband  and  retains  his  rank,  see  Decret.  Greg. 
II.2.15  and  the  gloss  thereon,  Clem.  1.3.2  at  the  word  "vacare",  and 
Dig.  50.1.22.1,  whence  it  is  natural  that  she  should  lose  such  privileges 
and  profits,  if  she  leads  a  dishonorable  life. 

3.  This  is  confirmed  by  the  general  rule  that  a  widow  who  leads 
a  dishonorable  life  is  not  entitled  to  the  privileges  of  widowhood,  as 
is  stated  hy  Feli.,  who  cites  other  writers,  on  Decret.  Greg.  I.  29.38 
(last  column  but  one)  and  by  Bernard  Diez  a  Luco  in  his  notes  on 
Joannes  Lupi's  lecture  on  Decret.  Greg.  IV.20  §  67  no.  16. 


Matieuzo  lo^ 

4.  From  this  I  infer,  in  the  first  place,  that  although  a  widow 
enjoys  the  privilegres  of  rank  and  the  ri^ht  to  resort  to  the  courts  to 
which  her  husband  was  entitled  durini?  his  life-time  (see  Dig.  1.9,8, 
Dig.  50.1.22.1,  the  note  of  Bartolus  no^  2  on  Cod.  6.38.5,  Feli.  col.  1 
on  Decret.  Greg.  II. 2. 15,  and  Joannes  Lupi  §  67  no.  2)  yet  this  does 
not  apply  if  the  widow  lives  wantonly,  since  on  account  of  her  dis- 
honorable life  she  loses  her  privileges.  This  is  the  most  generally 
received  view  of  the  learned  doctors,  based  on  Cod.  8.55.7 ;  it  is  very 
ably  supported  by  Ludovicus  Rora.  on  Dig.  29.5.1.15  and  is  stated  to 
be  the  popular  opinion  by  Alexander  no.  9  on  Dig.  2.1.19,  by  Hippo, 
no.  55  on  Cod.  9.13.1,  by  Joannes  Lupi  in  his  lecture  on  Decret.  Greg. 
§  67  no.  16  and  by  many  other  writers  cited  by  Tiraquellus  Be  NoMli- 
tate  cap  18  no.  13.  And  it  is  the  true  and  generally  received  view, 
although  the  opposite  opinion  was  advanced  by  Fulgosus  and  by 
Decius  no.  13  on  Dig.  2.1.19.  It  is,  however,  possible  to  support  the 
distinction  drawn  by  Arius  Pinellus  at  the  end  of  no.  4  on  Cod.  6.60.4. 
He  distinguishes  between  the  case  of  a  notorious  harlot  and  the  case 
where  a  widow  does  not  live  an  entirely  chaste  life ;  the  former,  he  says, 
is  notoriously  unworthy  and  it  would  be  an  offence  to  the  state  if  she 
were  to  retain  her  privileges ;  but  with  regard  to  the  latter  it  is  advis- 
able not  to  enquire  whether  she  is  living  honourably  or  not.  This 
is  supported,  says  Pinellus,  by  the  effect  of  the  gloss  on  Dig.  28.1.26 
which  distinguishes  between  things  patent  and  latent  and  was  called 
exceptional  by  Imol.  thereon  and  by  Baldus  col.  1  on  Cod.  9.51.1  and 
is  dealt  with  by  Feli.  no.  16  on  Decret.  Greg.  IT. 20. 54.  I  approve  of 
this  distinction  if  you  count  among  notorious  harlots  a  woman  who  has 
only  one  lover  if  such  intrigue  is  notorious  in  the  neighborhood. 

5.  It  may  be  gathered  from  this  that  on  this  point  there  is  a  very 
great  difference  between  a  widow  who  commits  fornication  on  a  single 
occasion  and  one  who  lives  wantonly,  that  is  to  say  one  who  commits 
so  many  bodily  sins  that  she  is  apparently  living  a  wanton  life  with 
one  or  more  lovers.  A  widow  who  commits  fornication  on  a  single 
occasion  before  the  expiry  of  the  year  of  mourning  is  deprived  of 
legacies  bequeathed  to  her  by  her  husband  and  such  legacies  accrue 
to  the  persons  enumerated  in  Cod.  5.9.1  at  the  words  *'his  etiam  amit- 
te^idis";  see  also  Auth.  eisdem  poenis  in  Cod.  5.9.1  §  finalis  col.  4 
and  Joannes  de  Garronibus  on  Cod.  5.9.3  no.  31,  and,  under  royal  law, 
the  express  text  of  law  3  tit.  12  de  secvndis  nupfiis  part  4.  And  this 
penalty  is  not  altered  by  the  canon  law,  see  Decret.  Greg.  IV.21.5  which 
alters  the  penalties  imposed  by  civil  law  on  widows  who  marry  a  second 
time  during  the  jeRV  of  mourning;  for  that  alteration  does  not  affect 
the  penalties  imposed  upon  widows  who  commit  fornication  or  pen- 
alties imposed  for  the  benefit  of  sons  of  the  former  marriage,  as  may 
be  seen  from  the  statement  of  Innocent,  who  is  followed  by  the  other  in- 
terpreters, on  Decret.  Greg.  IV.21.5.  This  is  the  accepted  view  as  is  fully 
resolved  by  Joannes  a  Garronibus  on  Cod.  5.9.1  no.  132  and  on  Auth. 
eisdem  poenis  therein  no.  4,  and  it  is  followed  by  Ripa  no.  31  on  Cod. 
5.9.3,  by  HiDpoly.  no.  14  on  Cod.  9.13.1,  by  Joannes  Lupi  in  his  lecture 
on  Decret.  Greg.  IV.20  §  67  no.  3,  by  Didacus  Covarruvias  De  Sporisa- 
lihus  part  2  cap.  3  §  9  no.  5,  by  Emanuel  Costa  Lusitanus  in  his  lec- 
ture on  Decret.  Sext.  III.ll.l  at  the  word  'Hegavit"  no.  34  and  by 
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many  other  authorities  and  examples  fully  set  out  by  me  above  in 
law  3  gloss  2,  no.  1  and  subsequently,  of  tit.  1  de  mairimonio  in  this 
book.  But  if  a  widow  commits  fornication  after  the  year  of  mourning 
she  does  not  lose  her  legacies,  see  the  last  paragraph  of  Auth.  eisdem 
poenis  in  Cod.  5.9.1;  this  rule  is  said  by  Emanuel  Costa  on  Decret. 
Sext.  III.  11.1  at  the  word  ^'legavit"  no.  35  to  be  in  harmony  with 
the  common  view  set  out  above.  And  this  view  is  the  true  one,  although 
the  contrarj^  is  asserted  by  Antonius  Gomez  on  law  14  Tauri  no.  17 
on  the  strength  of  law  9  tit.  12  book  3  fori;  this  last  law  provides  in 
general  terms  that  if  a  woman  does  not  live  properly  after  her  hus- 
band's death  she  loses  everj^thing  which  her  husband  may  have  left 
to  her  in  his  will  and  it  makes  no  distinction  whether  this  happens 
during  or  after  the  year  of  mourning.  I  shall  answer  this  argument 
almost  immediately. 

6.  But  in  the  second  case,  where  a  widow  after  her  husband's 

death  leads  a  wanton  life  and  does  not  merely  commit  fornication  on 

a  single  occasion,  she  is  deprived  of  legacies  left  to  her  by  her  husband 

even  after  the  expiry  of  the  year  of  mourning.     This  is  the  meaning 

9r  of  law  9  tit.  12  book  3  fori  as  is  well  decided  by  Emanuel  Costa  on 

J{  Decret.  Sext.  III.ll.l  at  the  word  ^'legavit'*  no.  41  at  the  end  of  page 

f'  98  at  the  words  ^'no  hiziere  huena  vida",  that  is  to  say,  if  she  has 

contracted  the  habit  of  evil  living;  that  law  apparently  reenacts  Cod. 

8.55.7.     But  in  ca.ses  where  the  widow  merely  commits  fornication  on 

ik  a  single  occasion  after  the  year  of  mourning,  she  does  not  lose  legacies 

jr  left  to  her  by  her  husband,  according  to  the  opinion  given  at  the  end 

;f  of  the  last  number. 

j  7.  With  regard  to  the  property  acquired  during  marriage,  the 

widow  loses  her  share  thereof  if  she  lives  wantonly  during  or  after 
L  the  year  of  mourning,  as  is  provided  by  this  law,  but  not  if  she  merely 

\i  commits  fornication  on  a  single  occasion.     This  law  is  thus  excellently 

ff'  interpreted  by  Emanuel  Costa  on  Decret.  Sext.  III.ll.l  at  the  word 

'^legavif  nos.  38  and  39  and  many  following  numbers  at  the  end  of 
page  90  et  seqq  contrary  to  the  view  of  Didacus  Covarru^ias  in  Epitome 
^^  de  Sponsalihus  part  2  c.  7  §  6  no.  2.     Emanuel  Costa  bases  his  view 

on  the  words  of  this  law  ^'viviere  luxuriosamente'^  which  are  not 
properly  applicable  to  a  woman  who  commits  fornication  once  only 
and  refer  to  a  woman  who  habitually  commits  the  sin  of  fornication; 
he  cites  the  excellent  text  of  Dig.  27.10.15  which  says  that  a  woman 
who  lives  wantonly  may  be  deprived  of  her  property  by  interdict.  A 
woman  is  said  to  live  wantonly  if  she  lives  like  a  harlot  or  dissipates 
her  property  in  prodigal  extravagance,  according  to  one  or  the  other 
explanation  in  the  gloss  on  the  above-mentioned  law.  That  law  is 
explained  by  Cum.  and  other  interpreters,  by  Aretinus  last  column 
and  Ripa  nos.  16  and  17  on  Dig.  45.1.6,  by  Antonius  Augusti.  Emenda- 
tionum  book  4  cap.  11,  by  Acosta  on  Decret.  Sext.  III.ll.l  at  the  word 
'^legavif  no.  40,  and  by  Ferdinandus  Vasq.  Menchaque,  De  Succes- 
sionum  Creatione  §  12  at  the  end  of  no.  39 ;  and  it  is  explained  best 
of  all  by  Arius  Pinellus  no.  22  on  Cod.  6.60.4.  Other  laws  bearing 
on  this  point  are  cited  by  Costa  nhi  supra  who  says  that  the  rule  would 
be  the  same  if  this  law  used  the  expression  ''she  would  be  a  wanton 
woman",  citing  Dig.  41.4.8. 
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8.  The  question  is  sometimes  asked  whether  a  widow  who  has 
access  to  some  man  and  so  commits  fornication  loses  her  dowry  as 
she  would  lose  it  if  she  committed  adultery  during  marriage.  It 
seems  that  she  does,  since  during  widowhood  she  is  deemed  to  con- 
tinue in  her  former  marriage,  see  Cod.  6.60.4,  and  the  notes  thereon 
of  Cynus,  Bartolus,  Baldus,  Arius  Pinellus  no.  4  and  the  other  inter- 
preters; and  the  offence  is  deemed  to  be  as  great  against  her  deceased 
husband  as  it  would  have  been  against  him  during  his  lifetime,  Dig. 
48.5.44  and  the  gloss  and  Bartolus  thereon.  This  is  the  opinion  of 
Paulus  Castren,  no.  4  on  Cod.  6.35.10,  col.  2  on  Cod.  6.42.27  and  in 
consiUo  147  book  2,  and  he  is  followed  by  Augusti.  Ariminen,  in  his 
supplement  to  Angel,  and  by  Angel,  himself  in  his  treatise  De  Malefi- 
ciis  part  ^^che  me  ay  adult erato''  no.  103,  by  Gerard  de  St.  Petra 
singul.  48,  by  Hippolytus  singula.  234  and  416  and  on  Dig.  48.8.1.4 
no.  4  and  in  consilio  13  no.  16  and  on  Cod.  9.13.1  no.  58,  by  Belenzina 
on  Panormitanus  on  Decret.  Greg.  IV.20.4  and,  at  the  same  place,  by 
Praeposi.  no.  3,  by  Joannes  Lupi  in  his  lecture  on  the  same  rubric 
§  67  no.  6  and  §  ult.  no.  6,  by  Crotus  on  Dig.  45.1.4.1  lectio  1  no.  139, 
by  Joannes  Neuizanus  in  his  Sylva  Nuptiarum  book  2  title  *'seni  non 
est  nuhendum"  no.  44,  by  Francis  Ripa  on  Decret.  Greg.  II.l  no.  21, 
by  Jason  on  Dig.  24.3.2  no.  6,  by  Cyfonta  on  law  14  Tauri  at  the 
end,  who  says  that  the  contrary  view  is  more  favourable,  by  Fell, 
col.  3  on  Decret.  Greg.  II. 1.1 4  on  the  word  "mulier^\  by  Tiraquellus 
De  Nohilitate  cap.  18  no.  9,  by  Curtius  Junior  in  his  Tractatus 
Feudorum  part  4  at  the  beginning  of  case  2,  by  Modeni  in  his  notes 
to  Felin.  on  Decret.  Greg.  II.l. 14,  by  Bernard  a  Luco  in  his  Reper- 
torium,  and  by  Joannes  Lupi  in  his  lecture  on  Decret.  Greg.  IV.20 
and  on  Decret.  Greg.  IV.20. 7.  This  opinion  of  Paulus  Castren  is 
testified  to  as  being  the  common  view  by  Bellon  on  Cod.  2.1.  no.  83 
and  by  Boerius  decisio  338. 

9.  But  this  rule  must  be  limited  in  two  ways.  First,  it  applies 
to  a  widow  who  commits  fornication  during  the  year  of  mourning, 
since  during  that  period  the  fiction  of  continuation  of  marriage  is 
stronger,  see  the  text  and  gloss  on  Cod.  5.13.1.7a;  but  it  does  not 
apply  after  that  year  has  expired.  Secondly,  the  rule  applies  if  the 
dowry  has  not  been  paid  over  to  the  wife  and  is  in  the  possession  of 
the  husband's  heirs,  since  the  heirs  can  then  if  sued  by  her  plead 
her  act  of  fornication  as  a  defence ;  but  if  the  dowry  has  been  paid 
over  to  her  the  rule  does  not  apply  and  the  dowry  cannot  be  recovered 
back  from  her  since  in  such  circumstances  it  cannot  be  properly 
termed  a  dowry  any  longer,  see  Dig.  31.1.77.5  and  Dig.  23.5.12.  The 
above-mentioned  opinion  is  thus  limited  by  Antonius  Gomez  on  law 
80  Tauri  no.  70  and  by  Boerius  decisio  318  no.  12. 

10.  In  spite  of  all  this,  however,  the  opposite  opinion  is  undoubt- 
edly more  correct.  A  widow  does  not  lose  her  dowry  by  committing 
fornication,  not  even  if  she  lives  wantonly  during  the  year  of  mourn- 
ing, and  if  she  sues  to  recover  her  dowry  her  fornication  cannot  be 
pleaded  against  her.  In  the  first  place  this  is  abundantly  proved  by 
the  text  of  Auth.  eisdem  poenis  §  finale  in  Cod.  5.9.1  which  provides 
that  a  widow  who  commits  fornication  during  the  year  of  mourning  is 
punishable  by  the  loss  of  the  profits  which  she  would  have  had  from 
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her  husband's  property.  She  does  not  therefore  lose  her  o^vn  dowry, 
since  to  lose  what  is  owed  to  one  and  not  to  receive  profits  are  not  at  all 
the  same  thing  in  principle,  Cod.  6.36.8,  Cod.  8.17.12.9. 

11.  In  the  second  place  by  parity  of  reasoning  our  opinion  is 
proved  by  this  present  law,  which  punishes  a  widow  who  commits 
fornication  by  the  loss  of  her  share  of  the  property  acquired  during 
marriage  and  therefore  does  not  extend  to  apply  to  the  dowry;  it  is 
a  penal  law  and  so  must  be  strictly  construed  and  not  extended,  and 
moreover  the  principle  of  profit  and  loss  is  not  the  same.  As  the 
gloss  says  on  Decret.  Greg.  III. 38. 31,  we  have  no  right  to  extend  the 
penalties  imposed  by  laAv.  Furthermore  no  law  enacts  the  suggested 
punishment  for  widows,  see  the  noteworthy  text  of  Dig.  11.7.14  at 
the  word  ^^divus"  at  the  words  ''acts  improperly,  but  there  is  no 
punishment  provided  therefor." 

12.  In  the  third  place,  our  view  is  supported  by  Dig.  48.5.14  at 
the  word  ''quamvis^'  which  says  "if  she  had  been  a  widow,  fornication 
could  have  been  committed  with  her  with  impunit3\"     But  that  law 

p  deals  with  the  impunity  of  the  man  who  fornicates  with   a  widow 

it  and  not  with  the  case  of  the  widow  herself,  as  is  noticed  by  Hippo- 

ipt  lytus  singula.  150  and  by  Didacus  Covarruvias  in  Epitome  de  Spon- 

salihus  part  2  c.  7  §  6  no.  11;  although  that  law  is  differently  inter- 
preted by  Alciatus  book  2  Parergon.  cap.  40,  by  Budae  in  his  annota- 
jl  tion  on  the  Digest  title  de  adulteriis  §  si  uxor,  and  by  Catelli.  Cotta 

fc'  in  Ultima  Memorialia  at  the  word  "meretrix'\     There  is  also  the  text 

5^  of  Dig.  48.5.14  at  the  word  ^'divus^'  which  says  that  "it  is  not  per- 

V,  mitted  to  violate  marriage  or  the  hope  of  marriage",  from  which  it 

["  is  apparent  that  the  punishment  does  not  apply  to  an  act  committed 

„  after  dissolution.     And  this  is  the  practice  which  is  followed,  accord- 

!::  ing  to  Arius  Pinelus  on  Cod.  6.60.4  at  the  end  of  no.  10.     For  these 

•:;  and  other  reasons  this  view  is   adopted  by  many  law^^ers,   first  by 

X  Alexander  on  Cod.  6.35.10,  who  is  supported  by  Jason  (who  disagrees 

with  himself)  on  Cod.  6.42.27  no.  3,  by  Decius  on  Decret.  Greg.  II. 1.14 
no.  8  and  also  on  Dig.  2.1.19  no.  12,  by'^Guillel.  Maineri.  on  Dig.  50.17.85 
no.  208,  by  Carolus  Molina  in  Consuetudines  Parisienses  tit.  1  §  30 
quaestio  28  no.  142,  by  Cassaneus  in  Consuetudines  Burgundiae 
rub.  4  §  6  no.  24  folio  156  col.  1  at  the  words  " sedquaero'\ 
by  Crottus  on  Dig.  45.1.4.1  lectio  1  col.  4  at  the  words  "pro  quo  etiam 
adJiuc''  and  lectio  2  at  the  words  " septimo  quaerif  and  by  Bartolus 
col.  pen,  on  the  same  law,  by  Ripa  on  Dig.  24.3.2  no.  8,  by  Antonius 
Gomez  on  law  80  Tauri  no.  70,  b}^  Aymon  Cravete,  whose  view  is 
noteworthy,  consilio  205  no.  24  book  1,  by  Joannes  a  Garronibus  on 
Auth.  eisdem  poenis  in  Cod.  5.9.1,  by  Duarenus  on  Dig.  24.3.2  at  the 
words  "secundus  casus' %  by  Boerius  decisio  338  no.  12  who  says  that 
there  has  been  a  judgment  to  this  effect  in  the  Supreme  Court  of 
Burdega,  by  Bonus  de  Curtili  in  his  Tractatus  Nohilitatis  part  3 
no.  94,  by  Peter  Dueiias  in  reg\da  12  limi  3,  by  Didacus  Perez  on 
law  6  tit.  2  lib.  4  ordina  at  the  end  of  the  large  gloss  col.  1337  et  seqq., 
by  Emanuel  Costa  on  Decret.  Sext.  III. 11.1  part  1  at  the  word 
"legavif  nos.  41  and  42  et  seqq  and  by  Arius  Pinelus  on  Cod.  6.60.4 
nos.  10  and  11. 
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13.  Arius  Pinelus  there  asserts  that  this  opinion  of  Alexander 
should  be  adopted  and  that  we  should  reject  the  distinction  which 
was  drawn  by  Alciatus  in  regula  2  Praesumptionum  praesumpt.  9  and 
by  Didacus  Covarruvias  in  Epitome  de  Spoiisalibus  par.  2  c.  7  §  6 
no.  1  near  the  end,  and  before  them  by  Joannes  a  Garronibus  on 
Auth.  eisdem  poenis  in  Cod.  5.9.1  no.  21,  Avho  retained  the  rule  sug- 
gested by  Paulus  in  the  case  of  a  widoAv  who  marries-  a  second  time 
during  the  year  of  mourning.  Our  view,  he  says,  is  not  affected  by 
the  inept  argument  which  many  writers  base  on  the  words  of  Cod. 
6.60.4  which  say  that  during  widowhood  the  former  marriage  is 
deemed  to  continue,  since  that  rule  applies  in  respect  of  advantages 
to  the  wife  therefrom  but  not  in  respect  of  penalties;  and  this  the 
doctors  themselves  admit,  as  is  pointed  out  hy  Felin.  on  Decret.  Greg. 
II. 2. 15,  col.  1  limit.  3,  without  realising  that  by  doing  so  they  con- 
tradict themselves. 

14.  Or  alternatively  the  before  mentioned  laws  can  be  understood 
as  applying  to  domicil,  advantages,  and  privileges  so  that  a  widow 
if  she  leads  an  unchaste  life  loses  all  these  things  (just  as  she  would 
do  by  marrjdng  a  second  time)  lest  a  widow  should  profit  more  by 
wantonness  than  by  chastity,  see  Auth.  eisdem  poenis  in  Cod.  5.9.1, 
Angel,  consilio  369  at  the  beginning,  and  Boerius  decisio  338  at  the 
middle  of  the  antepenultimate  column. 

15.  This  opinion  of  Alexander  in  opposition  to  Paulus  is  strength- 
ened by  the  fact  that  the  husband's  heirs,  according  to  the  more 
general  view,  cannot  charge  the  widow  with,  or,  if  she  sues  for  her 
dowry,  plead  as  a  defence  against  her,  the  commission  of  an  act  of 
adultery  during  her  husband's  lifetime.  This  was  the  opinion  of 
Specula  in  the  title  De  Dote  Post  Divortium  Bestituenda  §  1  at  the 
words  ''quid  si  mulier  agit" ;  and  he  is  followed  by  Baldus  on  Specula 
on  the  title  De  Donationihus  Inter  Viritm  et  TJxorem,  by  Joannes  And. 
and  Abb.  Siculus  on  Decret.  Greg.  IV.20.4,  by  Baldus  consilio  382 
book  1,  by  Baldus,  ImoL,  Kapha.,  Paulus  Castr.,  and  Alexander  on 
Dig.  24.3.15.1,  by  Paulus  and  Jason  on  Dig.  24.3.2.1,  by  Joannes 
Paber  on  Cod.  9.9.35,  by  Angel.  De  Maleficiis  at  the  words  " clieme 
ay  adult erato^'  qu.  8,  by  Joannes  Campe  in  his  treatise  De  Dote  part  2 
quaestio  226  et  seqq,  by  Boerius  decisio  338  no.  7,  and  by  Antonius 
Gomez,  who  says  that  this  is  the  general  opinion,  on  law  80  Tauri  no. 
68.  If  then  the  husband's  heirs  cannot  charge  the  widow  with  adultery 
committed  during  the  husband's  lifetime  and  cannot  raise  it  as  a 
defence  against  the  widow  if  she  sues  for  her  dowry,  surely  they 
cannot  charge  her  with  fornication  committed  after  dissolution  of 
marriage.  This  argument  is  employed  by  Boerius  at  the  end  of 
decisio  328. 

16.  But  the  opinion  of  Specula,  stated  in  the  preceding  number 
must  be  limited  in  two  ways.  First,  it  does  not  apply  if  the  husband 
died  so  soon  after  the  commission  of  the  adultery  that  he  was  unable 
to  charge  the  adulterer;  in  such  a  case  the  husband's  heir  can  plead 
such  adultery  against  the  widow  and  retain  possession  of  the  dowry; 
see  Joannes  Andr.  in  his  supplement  to  Specula,  in  the  title  defendis 
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last  §,  Cynus  on  Cod.  8.55.1,  Joannes  Campe.  in  his  treatise  De  Dote 
part  2  qu.  228,  and  Boerius  decisio  338  no.  8. 

17.  The  second  limitation  is  that  the  rule  does  not  apply  if  the 
husband  had  condemned  his  wife's  offence,  or  expelled  her  from  his 
house,  or  had  made  a  complaint  even  though  he  had  made  no  formal 
charge,  according  to  Alexander  on  Dig.  24.3.15.1  who  cites  in  support 
Dig.  29.5.1  at  the  word  ^^conqitestus";  the  same  view  was  held  by 
Imol.  on  Dig.  24.3.55,  by  Joannes  Camp.  De  Dote  part  2  qu.  228  and 
by  Baldus  consilio  88  book  1.  But  you  must  limit  this  limitation, 
which  applies  only  if  the  heir  is  a  situs  heres  but  not  if  the  heir  is 
extraneous  or  a  singular  successor,  for  in  this  last  case  the  adultery 
cannot  be  pleaded  against  the  wife;  of  this  opinion  w^ere  Augusti 
Arimi.  in  his  commentaries  on  Angel  de  Maleficiis  at  the  word  ^'cheme 
ay  adult erato"  and  Boerius  decisio  338  at  the  end  of  no.  8. 

18.  Not  only  does  the  widow  not  lose  her  dowry  if  she  commits 
fornication  during  or  after  the  year  of  mourning,  but  she  does  not 
lose  it  even  if  she  lives  wantonly  and  like  a  harlot.     For  this  law  is 

;-i  an  amending  law  and  so  must  not  be  extended  to  affect  the  dowry, 

Lj  especially   since   the    principles   which    govern   the    dowry   are   very 

g  different   from   those   which    govern   the   property   acquired    during 

'5  marriage;  such  property  is  given  to  the  wife  by  the  benevolence  of 

the  law  and  so  she  can  lose  it  more  easily  than  she  can  the  dowry 
which  she  can  claim  by  right  of  her  own  title.     This  is  expressly 
stated  by  Emanuel  Costa  on  Decret.  Sext.  III. 11.1  part  1  at  the  word 
S:'  ^'legavif  nos.  44  and  45. 

j'  19.  Emanuel  Costa  in  that  and  the  following  number  states  that 

^  a  widow  is  not  by  reason  either   of  fornication  or   of  wanton  life 

|;„  deprived  of  her  separate  estate,  although  the  common  view  is  that  she 

C  does  lose  them  by  reason  of  adultery.     See  the  generally  accepted 

tj'  gloss  on  Extra.  Decret.  Greg.  IV.20.4  at  the  word  "dotalitium'^,  which 

[:  is  said  to  be  the  common  view  by  Didacus  Covarruvias  De  Sponsalihus 

.:"  part  2  cap.  7  §  6  no.  2. 

:-  GLOSS  IX. 

1.  Property  acquired  during  marriage  by  either  spouse  is  common  to  both  and 

is  not  private  property. 

2.  Can  property  acquired  during  marriage  be  called  profit? 

Does  property  acquired  during  marriage  pass  to  the  heirs  without  acceptance 

by  them? 

All    profits   transmitted    by   law,   except    inheritances,   pass   without   agnition. 

3.  Can   the  wife's   heir  after   her  death    renounce   his   right  to    profits   acquired 
during  marriage? 

If  an  inheritance  passes  automatically  to  an  heir  because  he  is  a  blood  heir 
or  a  suus  heres  or  by  reason  of  the  right  of  deliberation,  can  such  heir" 
repudiate   it? 

i.  For  su  marido  y  por  ella.  From  these  words  you  may  see  that 
property  acquired  during  marriage  by  either  spouse  is  not  properly 
called  profit  but  rather  mutual  sharing,  and  to  it  we  cannot  logically 
apply  the  legal  authorities  who  are  dealing  with  nuptial  profit.  And 
this  term  is  not  appropriate  when  you  study  the  interests  of  both 
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spouses  equally.  And  so  if  the  husband  or  the  wife  acquires  alone, 
what  they  acquire  is  mutually  shared.  This  may  be  seen  from  Paulus 
Castren.  on  Cod.  3.28.12,  from  the  argument  to  Cod.  2.4.11,  from 
Ripa  on  Cod.  5.9.3  no.  43,  from  Bertrandus  on  Cod.  5.9.6  no.  32,  and 
from  Joannes  Lupi  in  his  lecture  on  Decret.  Greg.  IV.20  §  50  last 
column  and  §  67  no.  17  at  the  words  "ex  quo''  and  at  the  words 
"sed  nee  vera";  and  the  same  view  is  held  by  Didaxius  Covarruvias 
in  Epitome  de  Sponsalibus  part  2  c.  7  §  1  no.  8  ad  finem,  by  Arius 
Pinelus  on  Cod.  6.60.1  part  1  nos.  36  and  37;  see  also  what  I  shall 
say  below  on  the  next  law. 

2.  And  from  this  Arius  Pinelus  infers  that  we  should  beware 
of  the  statement  made  by  Didacus  Segura  in  his  lecture  on  Dig. 
31.1.67.5  no.  172  and  by  Didacus  Castelli  on  law  14  Tauri  col.  3 ;  these 
writers  inadvertentlj^  refer  to  the  property  acquired  during  marriage, 
which  by  royal  law  is  common  to  husband  and  wife,  as  profit  and  so 
consider  that  on  the  wife's  death  it  passes  to  her  heirs  without  accept- 
ance. That  was  also  the  view  of  Joannes  Lupi  in  his  lecture  on  Decret. 
Greg.  IV.20  §  62  no.  31  at  the  words  "amplia  quarto"  and  of  Antonius 
Gomez  on  law  53  Tauri  penult,  no.,  who  base  this  view  on  the  rule 
that  all  profit  transmitted  by  law  passes  wdthout  agnition,  as  is  noted 
by  Baldus  on  Cod.  5.9.6,  by  Alexander  in  opposition  to  Angel,  on  Dig. 
35.2.6  consilio  116  no.  19  book  1,  and,  fully  and  usefully,  by  Jason 
on  Dig.  1.7.22  no.  15.  From  the  words  of  these  writers  it  seems  that 
the  rule  is  that  all  profits  and  advantages  transmitted  by  law,  except 
only  inheritances,  pass  to  the  heirs  without  acceptance,  as  is  shown  by 
Cassaneus  in  Consuetudines  Burgundiae  rub.  4  §  14  near  the  end 
folio  179  col.  4;  with  regard  to  Auth.  hona  damnatorum  in  Cod. 
9.49.11,  Jason  says  wdth  many  citations  that  the  reversion  which  the 
law  there  gives  to  descendants  and  ascendants  in  the  property  of 
condemned  persons  passes  without  agnition.  See  Koderic  Xuarez  on 
Cod.  3.28.32  limitatio  10  no.  4,  Matth.  Afflictis  decisio  314,  the  text  of 
Auth.  haeres  in  Cod.  5.9.5.1,  where  see  also  Alexander  on  Baldus, 
Jason  on  Dig.  1.7.22  no.  15  (which  text  does  not  prove  this  as  is 
rightly  shown  by  Baldus  on  Cod.  5.9.5.1),  and  Arius  Pinelus  on  Cod. 
6.60.1  part  1  no.  38.  Arius  Pinelus  in  the  previous  number  criticizes 
our  Doctors  who  support  this  view,  on  the  ground  that  this  cannot 
be  called  profit  at  law  and  is  rather  a  mutual  sharing  between  hus- 
band and  wife;  and  so  he  asserts  that  it  does  not  pass  to  the  heirs  of 
the  spouses  without  acceptance.  Nevertheless  the  view  of  our  lawyers 
is  sounder  and  more  generally  accepted.  Property  acquired  during 
marriage  passes  to  the  heirs  without  acceptance.  This  is  so  since  the 
ownership  thereof  passed  to  the  wife  automatically,  as  I  proved  above 
in  law  2  gloss  3  no.  7  et  seqq  and  at  the  beginning  of  gloss  4.  But 
such  passing  of  property  to  the  heirs  is  revocable,  since  they  can 
renounce  their  right  to  profits,  see  law  9  below  where  I  shall  deal 
with  this.  It  is  true  that  in  respect  of  penalties  and  disadvantages 
such  property  is  not  called  profit,  as  I  shall  show  in  the  next  law; 
but  in  respect  of  advantages  it  cannot  be  denied  that  it  is  called 
profit,  especially  since  at  common  law  there  was  no  such  sharing  of 
property  between  husband  and  wife,  as  I  said  above  in  law  2  gloss  1 
no.  2. 
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3.  Although  property  acquired  during  marriage  passes  to  the 
wife's  heirs  even  if  it  was  not  accepted  by  the  wife,  yet  the  heirs  can 
renounce  such  profits,  as  I  shall  demonstrate  in  law  9  below.  This  is 
specifically  stated  by  Joannes  Lupi  in  his  lecture  on  Decret.  Greg. 
IV.20  §  66  no.  3  at  the  words  "'praedicta  sunt  sane  intelligenda". 
Just  as  in  all  cases  in  which  an  inheritance  passes  automatically  to 
the  heirs  e.g.  to  a  suns  heres,  to  a  blood  heir,  or  by  reason  of  the  right 
of  deliberation,  the  heir  to  whom  the  inheritance  is  thus  passed  can 
undoubtedly  repudiate  it. 
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LAW  VI. 

Que  suelto  el  matrimonio  entre  marido  y  muger,  el  que  vivo 
quedare  pueda  disponer  de  la  parte  de  los  hienes  multiplicados  que  le 
portenece,  sin  ser  oMigado  a  reservar  propriedad  a  hijos. 

Mandamos  que  el  marido  y  la  muger,  suelto  el  matrimonio^  aunque 
casen  segunda  o  tercera  vez  o  mas,  puedan  disponer  lihremente  de  los 
hienes  multiplicados,  durante  el  primero  o  segundo,  o  tercero  matri- 
monio aunque  aya  avido  hijos  de  los  tales  matrimonios,  o  de  alguno 
dellos,  durante  los  quales  matrimonios  los  dichos  hienes  si  multipli- 
caron:  como  de  los  otros  sics  hienes  proprios,  que  no  quiessen  sido 
de  ganancia:^  sin  ser  ohligados  a  reservar  a  los  tales  hijos  propriedad, 
ni  usufructo  de  los  tales  hienes} 

Law  14  Tauri  1505  A.D.    King  Ferdinand  and  Queen  Luana. 

Power  of  surviving  consort  to  dispose  of  the  property  multiplied  during 
marriage,  without  necessity  of  reserving  it  for  the  children  of  the  same. 

We  order  that  the  husband  and  the  wife,  the  marriage  being  dissolved, 
although  they  marry  a  second  or  third  time,  or  more  times,  may  dispose  freely 
of  the  property  multiplied  during  the  first,  or  second,  or  third  marriage,  although 
there  may  have  been  children  of  such  marriages,  or  of  any  of  them,  during  which 
marriage  the  said  property  was  multiplied  in  the  same  way  as  of  their  other 
property,  which  was  not  of  earnings,  (de  ganancia)  without  being  obliged  to  reserve 
to  such  children  the  ownership  nor  the  usufruct  of  the  said  property. 

GLOSS  I. 

Property  acquired  during  marriage  is  called  profit. 

a.  De  ganancia.  Here  is  an  express  text  to  the  effect  that  property 
acquired  during  marriage  is  called  profit.  And  you  should  under- 
stand this  to  be  so.  See  above  law  5  gloss  9  at  the  end  of  no.  2  and 
also  my  remarks  in  the  next  gloss. 

GLOSS   M. 

1.  Was  a  spouse  who  married  a  second  time  bound  to  set  aside  the  property 
acquired  during  the  first  marriage  for  the  sons  of  that  marriage  before  the 
passing  of  this  law?     See  also  no.  2. 

Is  a  spouse  who  marries  a  second  time  bound  to  set  aside  the  lawful   profits 
for  the  sons  of  the  first  marriage? 

2.  Property  acquired  during  marriage  is  not  said  to  accrue  by  lucrative  but  by 
onerous  title. 

3.  The  profits  which  by  law  pass  directly  to  a  surviving  spouse  must  be  set 
aside  for  the  sons  of  the  first  marriage  if  such  spouse  marries  a  second  time. 

4.  Is  a  widow  deemed  to  continue  in  her  former  marriage,  and  if  so,  when? 

5.  When  is  a  widow  entitled  to  the  rank  and  dignity  of  her  deceased  husband 
and  when   is  she  not  so  entitled? 

When  do   privileges  change  with  a  change  of  person? 

b.  Sin  ser  ohligados  a  reservar  a  los  tales  hijos  propriedad  ni 
usufructo  de  los  tales  hienes.  Before  the  passing  of  this  law  the 
question  was  considerably  canvassed  whether  a  spouse  who  makes  a 
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second  marriage  is  bound  to  set  aside  for  the  sons  of  the  first  marriage 
the  moiety  of  the  property  which  was  acquired  during  marriage  and 
is  by  royal  law  divisible  between  husband  and  wife  on  dissolution. 
It  seemed  that  since  such  propertj^  was  profit  at  law  it  was  not  lost 
by  making  a  second  marriage  and  consequently  need  not  be  set  aside 
for  the  sons  of  the  first  marriage.  This  was  the  view  of  Baldus  on 
Cod.  6.60.4  who  says  that  if  b}^  law  or  custom  a  husband  takes  as 
profit  on  the  death  of  his  wife  a  fixed  part  of  the  dowry,  the  husband 
does  not  lose  that  profit  by  making  a  second  marriage.  And  that 
opinion  is  praised  by  Cornelius  in  the  same  place,  by  Didacus  Segura 
in  his  treatise  De  Bonis  Liicratis  Constante  Matrimonio  nos.  86  and  87, 
where  Didacus  Perez  adds  other  authorities  who  think  the  same  on  the 
ground  that  the  husband  does  not  receive  such  profit  from  the  wife 
or  the  wife  from  the  husband  but  that  it  accrues  by  operation  of  law. 
Of  the  same  mind  was  Montalvus  on  law  13  at  the  end  tit.  1  book  3 
fori,  Didacus  Castelli  on  law  14  Tauri  gloss  1,  where  also  see  Antonius 
Gomez  no.  3,  and  Ferdinand  Arias.  They  are  supported  by  the  express 
text  of  this  law  which  provides  that  a  wife  who  makes  a  second  mar- 
riage is  not  bound  to  set  aside  for  the  sons  of  her  first  marriage  the 
property  acquired  during  the  first  marriage.  But  on  this  point  we 
should  establish  two  conclusions  and  through  them  the  truth  will  be 
apparent. 

2.  First  conclusion.  Property  acquired  during  marriage,  a  moiety 
of  which  by  royal  law  appertains  to  the  wife  on  dissolution  of  marriage 
is  not  lost  by  the  making  of  a  second  marriage,  and  under  this  law, 
which  is  derived  from  law  14  Tauri,  need  not  be  set  aside  for  the  sons 
of  the  first  marriage.  The  same  was  also  true  before  the  passing  of 
this  law,  but  not  for  the  reasons  and  principles  advanced  by  our 
lawyers,  which  are  unsound,  as  I  shall  show  in  the  next  conclusion, 
and  do  not  square  with  our  question,  since  where  by  law  or  custom 
property  acquired  during  marriage  is  shared  between  spouses  it 
cannot  be  said  that  there  is  any  question  as  to  profit,  and  the  laws 
relating  to  nuptial  profit  have  no  application,  profit  being  irrelevant 
in  cases  where  equal  provision  is  made  for  both  spouses.  The  fact 
that  such  a  share  accrues  by  law  to  either  spouse  is  due  to  the  exist- 
ence of  the  conjugal  partnership,  since  such  property  is  deemed  to 
have  been  acquired  by  the  industr}^  and  labour  of  both  spouses  and 
so  accrues  by  onerous  rather  than  by  lucrative  title.  This  is  expressl}^ 
stated  by  Ripa  on  Cod.  5.9.3  nos.  43  and  45,  by  Joannes  Lupi  on 
Decret.  Greg.  IV.20  §  50  no.  35  and  on  law  14  Tauri  where  he  says 
that  he  had  given  an  opinion  in  this  sense  before  the  passing  of  that 
law,  by  Didacus  Covarruvias  in  Epitome  de  Sponsalihus  par.  2  c.  3 
§  ult.  no.  8,  by  Arias  Pinelus  on  Cod.  6.60.1  part  1  no.  37  and  on 
Cod.  6.60.4  no.  2,  by  Arnoldus  in  Consuetudines  Burdegalenses  §  9 
last  page,  and  by  Tellius  Fernandez  on  law  24  Tauri  who  says,  in  the 
last  column  but  one,  that  the  dictum  of  Ferdinandus  Menchaq  should 
be  understood  in  this  sense.  Ferdinandus  Menchaq.  De  Successionum 
Creatione  §  1  no.  25  at  the  word  ^^denique"  says  that  by  Roman  law 
a  spouse  who  makes  a  second  marriage  is  bound  to  set  aside  for  the 
sons  of  the  first  marriage  the  property  acquired  therein.  But  that 
refers  to  property  acquired  by  such  spouse  by  lucrative  and  not  by 
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onerous  title.  For  at  Roman  law  a  wife  acquired  nothing  and  every- 
thing belonged  to  the  husband  and  was  presumed  to  be  his  alone, 
Dig.  24.1.51. 

3.  Second  conclusion.  Profit  passing  by  law  directly  to  the  sur- 
viving spouse  is  lost  if  such  spouse  makes  a  second  marriage  and  it 
must  be  set  aside  for  the  sons  of  the  first  marriage.  This  would  be 
the  case  if  by  statute  the  husband  w^ere  to  take  as  profit  a  fixed  part 
of  the  dowry;  for  he  would  receive  such  part  entirely  on  account  of 
the  marriage  and  without  any  labour  or  exertion  by  himself.  This 
is  the  true  and  generally  received  opinion  contrary  to  the  view  of 
Baldus  and  his  followers  on  Cod.  6.60.4.  Baldus  himself  adopts  it — 
contradicting  himself,  as  he  often  does — on  Auth.  uxore  in  Cod. 
5.9.5.2  and  on  Auth.  ex  testamento  in  Cod.  5.9.3.2  no.  9  where  he 
follows  some  learned  doctor  whose  name  he  says  he  does  not  know. 
This  is  followed  by  Salicetus,  Paulus  Castren.,  Romanus,  Siculus,  and 
many  others  cited  by  Joannes  a  Garronibus  on  Auth.  ex  testamento 
in  Cod.  5.9.3.2,  who  testifies  to  its  being  the  general  opinion  in  no.  83 
et  seqq.  It  is  also  called  the  common  view  by  Ripa  on  Cod.  5.9.3 
nos.  45  and  59  qu.  22  and  no.  63  qu.  23,  by  Joannes  a  Garronibus  on 
Cod.  5.9.5.  no.  55,  by  Joannes  Lupi  on  Decret.  Greg.  §  50  no.  35,  by 
Decius  on  Cod.  5.9.1,  by  Joannes  Nicolaus  Arelata.  on  Cod.  5.9.5 
no.  49  et  seqq,  by  Bertrandus  on  Cod.  5.9.6  no.  41,  by  Didacus  Covar- 
ruvias  De  Sponsalihus  part  2  cap.  3  last  §  no.  7,  by  Alciatus  book  1 
De  Verhorum  Significatione  no.  34,  by  Decius  consilio  451  no.  7,  by 
Cremen  singul  172,  by  Cassaneus  in  Consuetudines  Burgimdiae  rub. 
6  §  1  no.  3  folio  211,  and  by  Paulus  Castren.  and  Arius  Pinelus  and 
Cod.  6.60.4  no.  2.     And  I  willingly  adopt  their  opinion. 

4.  It  is  true  that  spouses  are  deemed  to  continue  in  their  mar- 
riage so  long  as  they  do  not  make  a  second  marriage;  see  Cod.  6.60.4 
which  says  "whether  he  decided  to  continue  in  his  first  marriage  or 
has  given  a  step-mother  to  his  sons",  and  the  explanation  thereof  by 
Cynus,  Albericus,  Bartolus,  Baldus  and  other  interpreters,  according 
to  Pinelus  in  no.  4  thereon.  The  same  view  was  held  by  Paulus  no.  4, 
by  Alexander,  Jason,  and  Decius  on  Dig.  2.1.19,  by  Tiraquellus  De 
Nohilitate  cap.  18  no.  9,  who  all  say  on  the  strength  of  Cod.  6.60.4  that 
a  widow  is  entitled  to  the  privileges  of  rank  and  of  legal  procedure 
to  which  she  was  entitled  during  her  husband's  life,  see  Dig.  1.9.8, 
Dig.  50.1.22.1,  the  note  of  Bartolus  on  Cod.  6.38.5  no.  2,  Felir.  on 
Decret.  Greg.  II.2.15  col.  1,  and  Nov.  22.36  col.  4. 

5.  But  if  a  widow  makes  a  second  marriage  with  a  man  of  inferior 
rank  and  quality,  she  is  no  longer  entitled  to  the  privileges  of  her 
first  husband  and  does  not  shine  with  his  glories;  see  Cod.  12.1.13 
which  says  that  ''if  a  widow  takes  a  second  husband  of  lower  rank, 
she  is  deprived  of  her  former  rank  and  assumes  the  status  of  her 
second  husband."  This  was  also  the  view  of  Bartolus  on  Cod.  12.29.3 
and  on  Dig.  1.9.8  and  the  summary  thereof,  of  Antonius  Corse,  who 
calls  it  the  common  opinion,  in  his  treatise  De  Potestate  Regia  q.  29 
at  the  end  of  no.  50,  of  Abb.  Barba.  Fell,  and  the  doctors  on  Decret. 
Greg.  II.2.15,  and  of  Joannes  a  Garronibus  on  Cod.  5.9  in  the  title 
De  Poenis  Secundo  Nuhentium  poena  4  who  cites  many  others  in 
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agreement  with  him.  I  am  strongly  of  this  opinion.  Profits,  then, 
or  privileges  granted  by  law  to  widows  on  account  of  their  former 
marriage  are  lost  if  they  make  a  second  marriage.  For  the  reason  for 
the  granting  of  the  privilege  ceases  to  operate,  since  in  such  a  case 
there  have  come  to  an  end  both  the  marriage,  which  was  dissolved 
by  the  husband's  death,  and  the  fiction  of  marriage  which  is  deemed 
to  continue  during  the  widowhood  for  the  sake  of  preserving  to  the 
wife  such  rank  as  she  was  entitled  to  through  her  husband.  Cod. 
6.60.4;  and  consequently  her  privileges  also  cease;  see  Dig.  27.1.8.2, 
Dig.  27.1.22,  Dig.  27.1.12,  Dig.  31.1.87.1  and  Bartolus  thereon,  Dig. 
28.2.28.1  and  the  notes  thereon  of  Imol.  Alexander,  Francis  de  Areti., 
and  Jason,  and  other  similar  authorities  collected  by  Tiraquellus  in 
his  book  called  Causa  Cessante  part  1  no.  203  et  seqq.  For  if  there 
is  an  alteration  in  the  person  who  is  the  direct  cause  of  the  privilege, 
the  privilege  itself  is  altered  or  destroyed,  see  1.  Paulus  in  Dig.  29.2. 
and  Bartolus  thereon,  Dig.  39.4.9.8,  Cod.  10.36.1  and  the  argument 
based  on  those  laws  by  Baldus  on  Cod.  4.32  qu.  4  and  the  other  similar 
authorities  cited  by  Tiraquellus  uhi  supra  no.  210  et  seqq.  Therefore 
this  cannot  properly  be  called  a  penalty ;  and  even  if  it  is,  incorrectly, 
called  a  penalty  it  is  not  altered  by  royal  or  canon  law  since  it  arises 
by  the  nature  of  the  act  of  making  a  second  marriage  and  is  not 
imposed  as  a  penalty  therefor. 


Matienzo  ^  ^  ^ 


LAW  VII. 

Que  lo  que  el  marido  mandare  a  su  muger,  no  se  entienda  ser  de 
lo  que  a  ella  le  pertenece  de  lo  multiplicado. 

Si  el  marido  mandare  alguna  cosa  a  su  muger  al  tiempo  de  su 
muerte,  o  de  su  testamento,  no  se  le  quente^  en  parte  que  la  muger  ha 
de  auer  en  los  hienes  multiplicados  durante  el  matrimonio:  mas  ay  a 
la  dicha  mitad  de  hienes,  y  la  tal  manda,  en  lo  que  de  derecho  deuiere 
valery 

Law  16  Tauri. 

The  property  bequeathed  by  the  husband  to  the  wife  is  not  comprised  in  the 
half  she  is  to  get  of  the  gananciales. 

If  the  husband  bequeath  anything  to  his  wife  at  the  time  of  his  death  or  will, 
let  it  not  be  counted  in  the  part  which  the  wife  is  to  get  of  the  property  multiplied 
during  the  marriage ;  but  let  her  have  such  half  of  the  property  and  the  bequest 
at  its  lawful  value. 

GLOSS  I. 

1.  A  legacy  made  to  a  wife  by  a  husband  is  not  debited  to  the  wife's  share  of 
the  property  acquired  during  marriage. 

2.  Does  ownership   and    possession   of  the   property   acquired   during   marriage 
pass  to  the  wife? 

3.  Why  is  there  no  set-off  between  a  legacy  and  the  property  acquired  during 
marriage? 

4.  When  is  a  legacy  set-off  against  a  compulsory  debt? 

A  legacy  by  a  father  to  his  daughter  is  set  off  against  her  dowry. 

5.  Why  is  there  no  set-off  between  a  legacy  and  the  property  acquired  during 
marriage?     See  also   no.  7. 

A  legacy  is  not  set-off  against  a  voluntary  debt. 

6.  A  legacy  is  set-off  against  a  voluntary  debt  if  such  debt  is  not  enforceable 
by  action. 

8.  Is  a  legacy  made  to  a  wife  set-off  against  the  marriage  deposit? 

9.  There   can    be   no   set-off    between    a   species   and    a    quantity   or    between    a 
quantity   and    a   species. 

10.  Set-off   can    take    place    between    a    legacy   and    a   voluntary    debt   if   certain 
other  factors  are  present,  of  which  a  few  are  mentioned  by  reference. 

a.  No  se  le  cuente.  Note  from  this  law  that  a  legacy  by  a  husband 
to  his  wife  is  not  set-off  against  the  share  to  which  she  is  entitled  in 
the  property  acquired  during  marirage.  She  is  entitled  to  her  share 
and  to  the  legacy  in  addition,  to  the  extent  to  which  the  husband  is 
by  law  entitled  to  make  legacies. 

2.  It  seems  that  there  is  no  reason  for  doubting  this  law,  contrary 
to  the  statement  in  Dig.  37.10.9.  If  the  ownership  of  the  property 
acquired  during  marriage  passes  to  the  wife  during  the  husband's 
lifetime,  as  all  our  lawyers  say — as  I  fully  showed  above  in  law  2 
gloss  3  no.  2  and  many  following  numbers  and  at  the  beginning  of 
gloss  4 — how  could  the  draftsmen  of  this  law  possibly  doubt  whether 
a  legacy  to  a  wife  is  set  off  against  her  share  of  the  common  property, 
seeing  that  the  wife  already  had  the  ownership  and  possession  of  such 
share,   according   to   the   general   opinion?      For   this   reason    Tellius 
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Fernandez  on  law  16  Tauri,  from  which  this  law  is  derived,  says  that 
it  is  proved  by  this  law  that  ownership  and  possession  of  the  property 
acquired  during  marriage  does  not  pass  to  the  wife  until  such  property 
is  delivered  to  her  on  dissolution  and  that  she  has  merely  the  right 
to  sue  at  law  to  compel  the  husband  or  his  heirs  to  deliver  her  moiety 
of  such  property  to  her.  But  in  my  judgment  this  law  proves  that 
ownership  of  the  common  property  does  pass  to  the  wife  during  the 
husband's  lifetime  and  that  therefore  there  is  no  room  for  set-off  or 
balancing.  The  wife  has  not  the  corporeal  possession  of  the  property 
acquired  for  her  (although  she  does  have  ownership  and  possession 
in  law)  until  actual  delivery  of  her  share  takes  place  so  that  she  may 
obtain  the  fruits  of  such  property,  and  therefore  the  possessory  reme- 
dies are  competent  to  her  for  the  purpose  of  obtaining  corporeal  and 
actual  possession.  And  so  in  a  sense  the  husband  and  his  heirs  are 
called  the  wife's  debtors  until  the  debt  is  liquidated  and  the  property 
delivered  to  her.  There  was  therefore  good  reason  for  doubt  in  the 
mind  of  the  legislator  as  to  whether  a  legacy  to  a  wife  should  be 
deemed  to  have  been  made  with  intent  to  set-off  and  balance  against 
such  property. 

3.  The  principle  on  which  the  decision  was  based  is  that  accord- 
ing to  the  meaning  of  the  law  the  property  is  deemed  to  have  been 
delivered  to  the  wife,  since  otherwise  she  would  not  have  the  ownership 
and  possession  thereof.  She  is  by  fiction  the  owner  and  possessor 
thereof — as  I  pointed  out  above  in  law  2  gloss  3  no.  2  eA  seqq  and  in 
gloss  4 — and  so  there  is  no  set-off.  Whenever  at  the  time  of  making 
a  will  a  debt  has  been  already  discharged  and  the  property  owed  duly 
delivered,  set-off  never  takes  place;  see  Angel,  on  Auth.  praeterea  in 
Cod.  6.18.1,  who  is  followed  by  Alexander  on  Dig.  24.3.22.3  no.  6,  by 
Didacus  Covarruvias  on  Decret.  Greg.  III.26.14  no.  4,  and  by  Tellius 
Fernandez  on  law  16  Tauri  no.  3. 

4.  It  may  be  argued  that  the  property  is  not  delivered  to  the 
wife  and  that  therefore,  until  she  takes  corporeal  delivery  and  takes 
possession  of  the  fruits  thereof,  the  husband  and  his  heirs  are  her 
debtors  under  a  compulsory  debt  which  arises  by  operation  of  law, 
and  that  in  such  cases  set-off  takes  place,  the  legacy  being  presumed 
to  have  been  made  with  intent  to  set-off,  see  Dig.  24.3.22.13,  with  the 
note  of  Bartolus  and  the  doctors;  compare  the  case  of  a  father  who 
is  compelled  by  law  to  dower  his  daughters  whether  he  wishes  to  or 
not.  Cod.  5.11.7,  Dig.  23.2.19,  and  whose  legacies  to  daughters  are 
consequently  deemed  to  have  been  bequeathed  with  intent  to  set-off 
against  the  dowry,  Dig.  24.3.22.3.  This  is  stated  by  Imol.  on  Extra. 
Decret.  Greg.  III. 26. 14  no.  10  and  at  the  same  place  by  Didacus 
Covarruvias  no.  2  at  the  words  ^'in  secundo"  who  says  that  this  is 
the  generally  accepted  view;  see  also  Matt.  Afflictis  Decisiones  Neapoli- 
tanae  44  no.  9  at  the  words  " a\if  dehifor  legat'*,  Decius  and  Curtius 
Junior  in  the  last  note  on  Auth.  praeterea  in  Cod.  6.18.1,  Tellius 
Fernandez  on  law  16  Tauri  no.  6  following  other  interpreters  of  that 
law,  and  Gregorius  Lupi  on  law  16  tit.  9  de  legatis  part  6  after  the 
middle  of  the  last  gloss.  The  reason  is  that  a  person  on  whom  the 
law  imposes  an  obligation  against  his  will  is  entitled  to  the  correspond- 
ing benefit  that  a  legacy  made  by  him  shall  be  debited  to  and  set  off 
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against  such  obligation;  see  Cod.  3.28.29  and  30  which  provides  that 
legacies  to  sons  are  set-off  against  their  legitimate  portion.  And  that 
is  the  common  opinion,  see  Didacus  Covarruvias  uhi  supra,  although 
it  is  disputed  by  Corrasius  in  book  3  Miscellaneoriim  cap.  1.  This 
rule  is  also  proved  by  Auth.  praeterea  in  Cod.  6.18.1  which  provides 
that  legacies  to  a  wife  must  be  debited  to  or  set  off  against  the  share 
of  profits  which  she  is  given  b}-  that  law.  Similarly,  therefore,  it  is 
said,  in  the  case  now  under  discussion  legacies  must  be  set-off  against 
this  debt  which  arises  by  operation  of  this  law  which  gives  to  the 
wife  a  half -share  of  the  property  acquired  during  marriage,  since  this 
is  a  compulsory  debt  arising  by  operation  of  law. 

5.  Nevertheless,  however,  the  contrary  rule  is  laid  down  by  this 
law.  A  debt  which  in  its  origin  was  voluntary  is  not  set-off  against 
a  legacy  and  the  legacy  is  not  deemed  to  have  been  made  with  intent 
to  set-off;  both  are  owed,  both  the  debt  and  the  legacy,  dig.  31.1.85, 
Cod.  5.13.1.3.  This  is  the  common  and  accepted  view  and  it  is  held 
by  all  the  doctors  cited  in  the  last  number.  Its  application  is  so  wide 
that  if  an  heir  is  enjoined  by  a  trust  to  pay,  say,  to  Titius  a  certain 
sum  of  money  or  a  certain  thing  and  then  bequeathes  to  Titius  some 
other  thing  or  sum  of  money  he  is  not  deemed  to  have  made  such 
bequest  with  intent  to  set-off.  This  is  the  opinion  given  by  Aymon 
Cravett.  in  consilio  131  last  column  in  opposition  to  Annani.  consilio  3. 
For  the  latter  testator  is  not  bound  by  a  debt  arising  by  operation  of 
law  but  by  the  wish  of  the  former  testator.  Of  the  same  mind  was 
Didacus  Covarruvias  on  Extra  Decret.  Greg.  III.26.14  no.  2  at  the 
words  ''est  igiUcr''  at  the  end. 

7.  But  the  sharing  under  this  law  by  husband  and  wife  of  prop- 
erty acquired  during  marriage  is  not  a  compulsory  but  a  voluntary 
thing,  since  it  arises  out  of  the  contract  of  partnership  between  hus- 
band and  wife  which  is  implied  from  the  marriage  contract  and  from 
their  mutual  cohabitation,  as  has  been  said  above  in  law  2  gloss  1. 
Such  contracts  are  in  origin  voluntary;  they  become  compulsory 
subsequently,  see  Cod.  4.10.5,  and  Extra.  Decret.  Greg.  IV.  1.14  and  the 
whole  of  Extra.  Decret  Greg.  IV.  1.  Since  then  in  the  case  of  debts 
which  are  of  purely  voluntary  origin  there  is  no  set-off  between  the 
debt  and  a  legacy  made  by  the  debtor  to  the  creditor,  as  I  have  shoTvn 
in  no.  5  above,  it  follows  that  in  the  case  dealt  with  by  this  law  set- 
off does  not  apply.  This  is  the  opinion  of  Joannes  Lupi  on  law  16 
Tauri  no.  3. 

8.  And  from  this  I  myself  deduce  that  a  legacy  to  a  wife  is  not 
set-off  against  the  marriage  deposit  promised  to  the  wife  by  the  hus- 
band, since  the  debt  was  in  origin  voluntary  and  does  not  arise  for 
any  compulsory  reason.  For  a  husband  is  not  compelled  to  give  a 
marriage  deposit  to  his  wife,  according  to  the  gloss  on  Auth.  sed  quae 
nihil  in  Cod.  5.14.9  and  Baldus  on  Auth.  dote  data  in  Cod.  5.3.20, 
Paulus  Parisius  consilio  95  nos.  35  and  36  book  2,  and  Tellius  Fer- 
nandez on  law  16  Tauri  no.  8.  Tellius  Fernandez  for  this  reason 
holds  that  a  legacy  to  a  wife  is  not  set-off  against  the  marriage  deposit ; 
and  of  the  same  mind  were  Didacus  Covarruvias  on  Decret.  Greg. 
III.26.14  no.  4  at  the  words  ''quod  si  arrhae  promissae^',  Montalvus 
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on  law  1  at  the  beginning  tit.  2  de  arrhis  book  3  fori,  and  Joannes 
Lupi  on  Decret.  Greg.  IV.20  at  the  end  of  §  27  in  opposition  to  Roderie 
Xuarez  who  held  the  contrary  on  law  1  at  the  beginning  tit.  2  book 
3  fori  at  the  words  ^'sed  pone  qitaestionem". 

9.  In  the  eases  in  which  we  have  said  that  set-off  does  take  place 
there  can  be  no  set-off  of  a  quantity  against  a  species  or  of  a  species 
against  a  quantity,  since  quantity  and  species  can  never  be  set-off 
against  each  other,  see  Cod.  4.31.14  and  the  generally  accepted  gloss, 
Dig.  13.7.18,  and  the  most  relevant  text  of  Dig.  33!4.2.1.  And,  for 
these  reasons,  Bartolus  is  of  the  same  opinion  on  Dig.  30.1.84.6,  and 
he  is  followed  by  Jason  on  Inst.  4.6.30  no.  67,  by  Socinus  consilio  93 
book  1  penult,  col.,  by  Roderie  Xuarez  on  law  1  tit.  2  de  arrhis  book 
3  fori  at  the  words  ^'sed  pone  quaestionem'',  by  Baldus  on  Cod. 
3,28.32,  and  by  Didacus  Covarruvias  on  Decret.  Greg.  III. 26. 14  no.  2 
in  opposition  to  Alexander,  Decius,  and  Jason — who  contradicts  him- 
self— on  Auth.  praeterea  in  Cod.  6.18.1. 

10.  It  should  be  noted  too  that  although  ordinarily  there  is  no 
set-off  when  a  testator  owes  his  legatee  a  debt  which  arose  by  spon- 
taneous and  voluntary  agreement,  yet  if  there  is  evidence  to  show  that 
the  legacy  was  made  with  intent  that  it  should  be  set-off  against  the 
debt,  it  will  be  set-off.  That  is  the  opinion  of  Panormitanus  in  consilio 
81  col.  2  book  1,  of  the  recent  commentators  on  Auth.  praeterea  in 
Cod.  6.18.1,  and  of  Didacus  Covarruvias  on  Decret.  Greg.  III. 26. 14 
at  the  end  of  no.  2.  Aymon  Sabillia,  who  is  cited  by  him,  in  consilio 
149  mentions  twelve  facts  which  can  show  such  intent  and  others  are 
mentioned  by  Tellius  Fernandez  on  law  16  Tauri  nos.  2-5.  To  them  I 
refer  the  reader. 

GLOSS   II. 
Up  to  what  amount  can  legacies  be  made? 

b.  En  lo  que  de  derecho  deuiere  valer.  If  there  are  children, 
legacies  are  valid  up  to  a  fifth  of  the  estate,  see  law  9  tit.  3  book  3 
fori  and  law  12  tit.  6  de  meliorationihus  above  in  this  book.  If  there 
are  no  sons  but  only  ascendants,  the  testator  can  dispose  at  his  will 
of  a  third  of  his  estate,  see  law  1  and  my  note  thereon  in  gloss  8  tit. 
8  de  successionihus  above  in  this  book.  But  if  there  are  none  such, 
then  legacies  may  be  made  of  the  whole  estate,  as  is  noted  hereon  by 
Didacus  Castelli  in  his  last  gloss. 
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LAW  VIII. 

Corno  se  ha  de  pagar  la  dote  prouietida  por  marido  y  muger, 
durante  el  matrimonio,  auiendo  ganancias. 

Si  el  marido  y  la  muger,  durante  el  matrimonio;  casaren  algo  hijo 
comun,  y  amhos  le  prometieren  la  dote  o  donacion  propter  nuptias, 
que  amhos  la  paguen  de  los  hienes  que  tuuieren  ganados  durante  el 
matrimonio.^  Y  sino  los  ouiere,  que  hasten  a  la  paga  de  la  dicha 
dote  y  donacion  propter  nuptias,  que  lo  paguen  de  por  medio  de  los 
otros  hienes,  que  les  pertenescieren  en  qualquier  manera^  Pero  si  el 
padre  solo  durante  el  matrimonio  dota,"^  o  haze  donacion  propter 
nuptias,  a  algun  hijo  comun,  y  del  tal  matrimonio  ouiere  hienes  de 
ganancia,  de  aquello  se  pague,  en  lo  que  en  las  ganancias  cupiere;  y 
sino  las  ouiere,  que  la  tal  dote  o  donacion  propter  nuptias,  se  pague 
de  los  hienes  del  marido,  y  no  de  la  muger.^ 

Law  53  Tauri. 

How  payment  should  be  made  of  the  dowry  promised  by  husband  and  wife 
during  the  marriage,  having  ganancials  or  not. 

If  the  husband  and  the  wife,  during  marriage,  arrange  the  marriage  of  one 
of  their  children,  and  both  promise  him  or  her  a  dowry,  or  donation  on  account 
of  marriage,  then  both  shall  make  payment  from  the  properties  which  they  shall 
have  gained  during  the  marriage,  and  if  such  properties  shall  not  suflSce  for  the 
payment  of  the  said  dowry  and  donation  on  account  of  the  marriage,  that  they 
shall  make  payment  equally  from  other  properties  which  may  belong  to  them  in 
any  manner ;  but  if  the  father  alone  during  the  marriage,  endows,  or  makes  a 
donation  on  account  of  marriage  to  one  of  their  children,  and  there  shall  be 
ganancial  properties  of  such  marriage,  payment  may  be  made  from  the  gains,  and 
if  there  are  none,  that  the  said  dowry  or  donation  on  account  of  marriage  be 
paid  from  the  properties  of  the  husband,  and  not  of  the  wife. 

GLOSS  I. 
Dowry   promised    by   the   spouses    must    be    paid    out   of  the   common    property. 

a.  Ganados  durante  el  matrimonio.  If  husband  and  wife  during 
marriage  promise  dowry  to  their  daughter  or  a  donation  on  account  of 
marriage  to  their  son,  such  promises  must  be  discharged  out  of  the 
common  property  acquired  during  marriage.  For  the  debt  contracted 
viz.  of  dowry  to  a  daughter  or  of  a  donation  on  account  of  marriage 
to  a  son  is  a  compulsory  debt  contracted  during  marriage,  and  so  must 
naturally  be  paid  out  of  the  common  property  of  the  spouses,  law  14 
tit.  20  book  3  fori,  as  I  demonstrated  above  in  law  3  gloss  7  nos.  7 
and  8. 

GLOSS  II. 

If  dowry  is  promised  to  a  daughter  by  the  spouses  and  the  common   property 
is   insufficient,  should   it  be  paid   out  of  the   private   property  of  both   spouses? 

b.  Be  los  otros  hienes  que  les  pertenecen  en  qualquier  manera. 
Whether  such  property  belongs  to  the  dowry  or  to  the  wife's  separate 
estate  {paraphernalia).  Therefore  if  the  common  property  is  insuffi- 
cient, a  dowry  promised  by  both  spouses  to  their  daughter  must  be 


122  Community  'Property  Laws 

paid  out  of  the  private  property  of  both  spouses,  including  the  dowry 
and  the  wife's  separate  estate  and  all  other  property  whatsoever. 
It  is  here  so  enacted.  I  have  dealt  with  this  point  fully  in  law  3  above 
gloss  7  nos.  7  and  8,  which  see. 

GLOSS  III. 

Is  a  father  at  the  present  time  bound  to  dower  his  daughters  out  of  his  private 

property? 

A   father    is   deemed    to    dower    his   daughters    out   of   the    property    common    to 

himself  and   his  wife,  even  though   it  is  he  alone  who  makes  the  promise. 

c.  Pero  si  el  padre  solo  durante  el  matrimonio  dot  a.  At  common 
law  and  under  the  royal  law  partitarum  a  father  is  bound  to  dower 
his  daughters  out  of  his  private  property,  see  Cod.  5.11.7,  Dig.  23.2.19, 
and  law  8  tit.  11  part  4.  But  nowadays  it  is  out  of  the  common  prop- 
erty of  each  spouse  acquired  during  marriage  that  dowry  must  be 
paid  to  a  daughter  and  donations  on  account  of  marriage  to  a  son,  as 
is  here  enacted  and  as  I  have  said  above  in  law  3  gloss  7  nos.  7  and  8, 
whether  they  both  promise  the  dowry  or  whether  the  father  alone 
promises  it,  as  this  law  provides. 

GLOSS  INI. 

1.  If  a  father  promises  dowry  to  his  daughter,  he  must  pay  it  out  of  his  private 
property  if  the  common  property  is  insufficient. 

2.  If  a  father  promises  dowry  to  his  daughter  after  dissolution  of  marriage, 
he  must  pay  it  out  of  his  private  property  if  the  common  property  is  insuf- 
ficient. 

d.  Se  pague  del  marido,  y  no  de  la  muger.  A  father  who  promises 
dowry  to  his  daughter  is  deemed  to  promise  it  out  of  the  common 
property;  but  if  such  property  is  insufficient,  the  dowry  must  be  paid 
out  of  his  private  property  and  not  out  of  the  wife's.  This  is  here 
enacted. 

2.  But  what  if  the  father  promises  dowry  after  dissolution  of 
marriage  ?  I  incline  to  the  view  that  it  must  be  paid  out  of  the  common 
property  of  himself  and  his  wife  and  not  out  of  his  own  private  prop- 
erty, unless  the  common  property  is  insufficient.  This  is  the  view  of 
Gregorius  Lupi  on  law  6  at  the  end  of  gloss  1  tit.  10  part  5  and  of 
Didacus  Covarruvias  in  book  3  Besolutionum  cap.  19  at  the  end  of 
no.  3,  and  I  have  dealt  with  this  fully  in  law  3  above  gloss  7  no.  9. 
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LAW  IX. 

Que  renunciando  la  muger  las  ganancias,  no  pagiie  deudas. 

Quando  la  muger  renunciare  las  ganancias,^  no  sea  ohligada  a 
pagar  parte  algun  de  las  deudas!^  que  el  marido  ouiere  hecho  durante 
el  matrimonio. 

Law  60  Tauri. 

Let  the  wife,  renouncing  the  profits,  (ganancias)  not  have  to  pay  the  debts 
contracted  by  the  husband  during  the  marriage. 

When  the  wife  renounces  the  profits,  (ganancias)  let  her  not  be  obliged  to 
pay  any  part  of  the  debts  which  the  husband  may  have  made  during  the  marriage. 

GLOSS  I. 

1.  If  the    property   acquired    during    marriage,    by    royal    law   common    to    both 

spouses,  is  renounced  by  either  spouse  at  the  time  of  the  marriage  contract 
or  afterwards,  it   is  not  shared. 

2.  Profits  can   be  renounced  even   during   marriage   by  either  spouse. 

Can  a  spouse  renounce  in  favour  of  the  other  spouse  an  inheritance,  legacy, 
or  trust  bequeathed  to  him  or  to  her?     See  also  no.  3. 

3.  The  ownership  which   passes  to  a  spouse   in   property  acquired  during   mar- 
riage is  constructive  and  revocable. 

4.  Dig.  24.1.3.13  and  Dig.  24.1.4  explained. 

5.  Can  a  wife  renounce  not  only  future  profits  but  also  profits  already  acquired? 
Is  such  a  renunciation  deemed  a  gift  between   husband  and  wife? 

6.  A  right  not  completely  acquired  can   be  renounced  and  the  creditors  of  the 
renouncing   party   cannot   interfere. 

The  wife's  creditors  cannot  interfere  with  a  renunciation  by  a  wife  of  profits 

to  which  she  is  entitled   by  law  or  statute. 

A  debtor  can  renounce  a  legacy  and  his  creditors  cannot  interfere. 

A  wife  cannot  renounce  profits  already  acquired  to  the  prejudice  of  persons 

who  became  her  creditors  during   marriage. 

7.  A  husband  can   renounce  his  right  to  the   profits  of  the  dowry,  to  which   he 
is  by  law  entitled,  in  favour  of  his  wife  or  of  any  other  person. 

8.  The  wife  or  her  heirs  can  after  dissolution  of  marriage  renounce  their  right 
to   profits. 

The  practice  as  to  the  renunciation  of  profits. 

9.  Can    a    renunciation    of    profits    already    acquired    or    to    be    acquired    during 
marriage  be  withdrawn? 

A  declaration  as  to  intention  or  doubt  can  only  be  made  once. 

a.  Quando  la  muger  renunciare  las  ganancias.  Note  that  a  woman 
can  renounce  her  right  to  profits  acquired  during  marriage.  If  she 
does  so  she  will  not  be  liable  for  debts  contracted  during  marriage  and 
will  not  receive  the  half-share  in  such  property  which  is  given  to 
her  by  royal  law.  Such  renunciation  can  be  made  at  the  outset  when 
they  are  discussing  the  contract  of  marriage,  if  the  parties  so  agree; 
for  such  an  agreement  is  valid,  as  is  said  by  Bernardus  on  Decret. 
Greg.  IV.20.2  at  the  words  ''si  nan  est  aliud".  The  same  opinion 
was  held  by  Joannes  Fab.  on  Inst.  1.10,  and  specifically  by  Roderic 
Xuarez  on  law  1  tit.  3  de  las  ganancias  book  3  fori  limit.  1  at  the 
words  "quaeritur  et  secundo'\  by  Joannes  Lupi  in  his  lecture  on 
Extra.  Decret.  Greg.     IV.20  §  63  no.  1  et  seqq,  hy  Antonius  Gomez 
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on  law  60  Tauri  who  bases  his  view  on  the  text  there,  by  Cassaneus  in 
Consuetudincs  Burgundiae  rub.  4  §  2  at  the  words  ^'et  acquesta^* 
no.  15  at  the  Avords  '^limita  quarto''.  Such  an  agrreement  is  frequently 
made  if  the  husband  is  wealthy  and  perhaps  a  merchant  and  the  wife 
is  poor.  On  this  point  there  is  the  excellent  text  of  Feud.  2.29  which 
provides  that  there  can  validly  be  an  agfreement  or  custom  that  the 
wife  and  her  sons  shall  take  nothing:  from  the  husband's  property; 
and  in  support  of  that  law  Bartolus  following:  Dynus  cites  Dig.  36.1.4 
to  which  I  referred  above  in  law  2  gloss  1  nos.  58  and  59. 

2.  This  rule  may  be  understood  to  apply  also  even  in  cases  where 
the  wife  during  marriage  renounces  her  right  to  profits  either  gen- 
erally or  specially  as  where  she  says  that  she  does  not  wish  to  share 
a  house  purchased  by  her  husband  or  a  lease  of  state  revenue  taken 
by  him;  an  agreement  to  that  effect  is  valid,  see  law  221  styli  beginning 
^'otro  si  el  marido"  and  law  60  Tauri  from  which  Antonius  Gomez 
deduces  this  rule.  This  m.ay  be  proved  by  the  fact  that  although  gifts 
between  husband  and  wife  are  prohibited,  see  Dig.  24.1.1-3,  laws  4-6 
tit.  11  part  4  and  law  3  tit.  12  book  3  fori,  yet  they  may  validly  be 
made  if  the  spouse  does  not  become  poorer  by  the  gift  and  does  not 
diminish  his  or  her  estate,  even  though  the  gift  prevents  the  donor 
from  becoming  richer ;  this  would  be  the  case  if  one  of  them  renounces 
in  favour  of  the  other  a  legacy  or  trust  in  order  that  it  maj^  accrue 
to  the  other  as  substituted  or  joint  or  intestate  successor;  see  Dig. 
24.1.5.1  from  which  this  rule  is  deduced  by  Odofredus,  Bartolus,  and 
other  writers  who  are  supported  by  law  5  tit.  11  part  4  where  Gre- 
gorius  Lupi  holds  the  contrary  on  rather  weak  grounds  in  the  last 
gloss;  see  also  Dig.  23.3.5.5,  Dig.  42.8.6,  and  Cod.  6.61.6.2c.  It  is 
said  in  this  last  law  that  fathers  who  are  prohibited  from  making  gifts 
to  their  sons,  can  nevertheless  renounce  the  usufruct  in  their  sons' 
property  to  which  they  are  entitled ;  see  the  note  thereon  of  Baldus, 
Paulus,  Salieetus.  and  all  the  doctors,  and  the  text  of  Dig.  37.6.12. 

3.  It  is  no  answer  to  say  that  ownership  of  a  moiety  of  the  prop- 
erty acquired  during  marriage  passes  automatically  to  the  wife  and 
that  therefore  she  cannot  give  such  estate  to  her  husband,  according 
to  my  notes  above  in  law  2  gloss  3  no.  2  et  seqq  and  gloss  4.  For  she 
does  not  acquire  ownership  actually  but  fictitiously  and  revocably, 
as  I  fully  demonstrated  there.  This  opinion  was  adopted  by  the 
audit  ores  Botae  in  their  Ant  i  quae  Dtcisiones  842  which  may  be  found 
among  the  decisions  collected  by  Bernardus  Visquetus  in  the  title 
de  pactis  decisio  2.  The  same  view  was  adopted  by  Xicolaus  de  Ubald. 
De  Successione  ah  Intestato  at  the  end  of  part  4,  by  Cassaneus  in 
Consuetudincs  Burgundiae  rub.  4  §  2  in  the  gloss  on  the  word 
'' acquesta"  no.  15  at  the  words  ^'limita  tertio''.  by  Roderic  Xuarez 
on  law  1  tit.  3  book  3  fori  limit.  1  beginning  " quaeritur''  and  at  the 
end  of  col.  2,  and  by  Joannes  Lupi  in  his  lecture  on  Extra  Decret. 
Greg.  IV.20  §  47  no.'  13  and  §  63  nos.  1  and  2  and  on  law  60  Tauri 
no.  3  et  seqq.  But  Joannes  Lupi  says  that  this  rule  only  applies  in 
the  absence  of  fraud,  as  he  fully  proved  right  up  to  the  end  of  that 
passage :  see  also  Didacus  Castelli  who  deals  fully  with  this  on  the 
same  law  gloss  1.  Paulus  Castren,  consilio  82  book  1  and  consilio  171 
book  2,  Alber.  Brun.  in  his  treatise  De  Statutis  Foeminas  a  Succes- 
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sione  Excludentihus  art.  10.  q.  2,  Nicolaus  Boerius  decisio  244  no  2, 
and  Didacus  Covarruvias  in  Ejntome  de  Sponsalihus  part  2  c.  7  §  1 
no.  11. 

4.  Didacus  Covarruvias  deals  with  Dig.  24.1.3.13  and  Dig.  24.1.4, 
which  says  that  a  husband  cannot  without  infringing  that  title  request 
a  person  who  is  about  to  make  a  gift  to  him  to  make  the  gift  to  his 
wife  instead ;  it  is  one  thing,  says  Didacus  Covarruvias,  to  repudiate 
a  legacy  or  inheritance,  it  is  quite  another  thing  to  request  that  a 
gift  offered  to  him  should  be  made  to  his  wife  instead.  For  in  such 
a  case  the  husband  is  not  repudiating  a  gift;  he  receives  it  and  then 
orders  it  to  be  transferred  to  his  wife  as  it  were  in  his  own  name ; 
and  so  the  objection  is  removed  by  Didacus  Covarruvias.  His  inter- 
pretation is  correct  and  follows  the  letter  of  the  law,  although  other 
authorities  attempt  to  interpret  it  differently. 

5.  And  Didacus  Covarruvias  there  lays  down  another  rule,  viz. 
that  either  spouse  can  during  marriage  renounce  profits  already 
acquired  during  marriage  in  the  same  way  as  future  acquisitions  can 
be  renounced,  as  I  said  in  no.  3  above.  It  should  not  be  thought 
that  such  an  act  is  a  gift  between  husband  and  wife  and  so  pro- 
hibited, since  a  person  who  remits  a  share  of  profits,  it  is  clear,  repu- 
diates profits  but  does  not  lose  an>i:hing  of  the  property  which  he 
previously  possessed.  The  person  to  whom  the  gift  is  offered  acquires 
nothing  to  make  him  richer  but  merely  acts  thus  in  order  that  what 
he  has  earned  perhaps  by  very  great  labour  may  not  be  shared  by  his 
idle  spouse.  This  view  I  adopt  since  this  law  makes  no  distinction 
and  therefore  we  ought  not  to  make  am^  distinction,  see  Dig.  6.2.8  and 
I.  non  distinguemus  in  Dig.  37.10.  It  is  no  answer  to  say  that  the 
renouncing  wife  had  already  acquired  ownership  and  possession  of 
the  property  acquired  during  marriage  (as  I  fully  demonstrated  above 
in  law  2  gloss  3  no.  2  et  seqq  and  gloss  4)  and  therefore  cannot 
renounce  already  acquired  property.  For  we  do  not  deny  that  the 
wife  had  acquired  o^vnership  and  possession,  but  we  say  that  this  is 
not  irrevocable  as  is  ownership  at  international  law  {jure  gentium) 
but  revocable  as  I  said  above  in  law  2  gloss  3  no.  17. 

6.  The  question  is  usually  asked  whether  such  a  renunciation  of 
profits  ma}'  be  made  during  marriage  by  a  spouse  if  such  spouse  has 
creditors  to  whom  he  or  she  is  indebted.  Didacus  Covarruvias  says 
that  it  can,  in  Epitome  de  Sponsalihus  part  2  c.  7  §  1  no.  12,  on  the 
strength  of  the  arguments  adduced  above  and  also  on  the  ground  that 
the  creditors  cannot  make  any  complaint  as  to  fraud  since  the 
renouncing  spouse  does  not  give  away  am-  of  his  or  her  completely 
acquired  property  and  the  other  spouse  does  not  acquire  anything 
through  the  renunciation,  the  only  effect  of  which  is  to  prevent  the 
renouncing  spouse  from  acquiring.  Didacus  Covarruvias  mentions 
that  an  opinion  to  this  effect  was  given  by  Decius  in  consilio  260  who 
says  that  a  husband  can  abandon  his  right  under  municipal  law 
to  the  profit  of  the  dowry,  even  though  he  has  creditors;  this  is  sup- 
ported by  the  excellent  text  of  Dig.  42.8.6  (see  also  note  1  of  Bartolus 
thereon)  which  provides  that  a  legatee  who  is  liable  to  creditors  can 
nevertheless  renounce  the  legacy  after  it  has  rested.     That  text   is 


1 2  6  Community  Property  Laws 

ably  explained  b}^  Angel,  and  Jason  on  Inst.  4.6.6  no.  12  and  very 
well  indeed  by  Carolus  Molina  in  Consuetudines.  Parisienses  tit.  1 
§  1  gloss  3  qu.  1 ;  see  also  the  other  authorities  to  the  same  effect  cited 
by  Benvenutus  de  Stracha  in  his  treatise  De  Decoctorihiis  part  3  no.  37. 
But  in  my  judgment,  this  rule  cannot  apply  to  propert}'  already 
acquired  but  only  to  future  property  especially  if  the  debts  were  con- 
tracted during  marriage,  since  such  debts  must  be  deducted  from  prop- 
erty already  acquired,  see  law  14  tit.  20  book  3  fori,  law  205  Styli 
and  the  full  discussion  by  Joannes  Lupi  in  his  lecture  on  Decret.  Greg. 
IV. 20  §  66.  And  so  whether  the  property  acquired  during  marriage 
is  in  the  husband's  possession  or  in  the  wife's  possession,  debts  con- 
tracted during  marriage  by  either  spouse  who  renounces  his  or  her 
rights  to  such  property  must  be  paid  out  of  the  common  property  even 
though  such  property  is  in  the  possession  of  the  spouse  who  did  not 
contract  such  debts. 

7.  Even  when  the  statute  provides  that  on  the  death  of  the  wife 
the  husband  takes  the  do^viy  as  profit,  the  husband  can  renounce  his 
right  to  such  profit  and  grant  it  to  his  wife  or  any  other  person,  as  is 
notably  said  by  Socinus  in  consilio  189  who  is  quoted  and  followed  by 
Joannes  Lupi  on  Decret.  Greg.  IV.20  §  47  at  the  end  of  no.  13.  You 
should  refer  to  these  learned  writers. 

8.  There  is  a  second  extension  which  should  be  made  on  the  con- 
clusion reached  in  no.  1  above.  It  applies  even  if  after  dissolution  of 
marriage  the  wife  or  her  heirs  desire  to  abstain  from  the  profits 
acquired  during  marriage.  Such  an  abstention  is  possible,  and,  if  it  is 
made,  the  wife  and  her  heirs  will  not  take  their  share  of  profits  and 
will  not  be  liable  for  debts  contracted  during  marriage.  See  the  note 
to  this  effect  on  this  law  by  Antonius  Gomez  and  the  notes  of  the 
other  interpreters  on  law  60  Tauri,  and  Joannes  Lupi  on  Decret.  Greg. 
IY.20  §  63  no,  2  and  §  66  no.  3  who  sets  out  the  practice  and  says 
that  the  right  of  accepting  or  repudiating  lasts  for  thirty  years.  Cod. 
6.30.8,  Cod.  6.30.19 ;  and  so,  says  Joannes  Lupi,  an  order  should  be 
applied  for  against  the  wife  or  her  heirs  to  compel  them  to  accept  or 
repudiate  the  profits  acquired  during  marriage  within  a  hundred  days 
fixed  by  the  judge  who  can  even  cut  do-wn  this  period.  This  view  is 
also  adopted  in  a  similar  case  by  the  jurisconsult  in  Dig.  28.8.2,  Dig. 
38.9.1.8,  Inst.  3.9.3,  Dig.  29.2.69  on  which  see  Bartolus,  Cod.  6.30.9, 
and  Dig.  28.5.28.  If  they  accept  profits,  they  are  liable  for  debts,  see 
the  common  practice  on  law  205  siyli,  but  if  they  repudiate,  they  will 
not  be  subject  to  liability  for  debts  contracted  during  marriage,  as  is 
provided  by  this  law. 

9.  After  the  wife  has  accepted  or  repudiated,  she  cannot  change 
her  mind.  Cod.  6.31.4.  For  a  declaration  as  to  intention  or  doubt  can 
be  made  once  only;  see  Dig.  45.1.99  at  the  words  ^^ secundum  promis- 
sorem**  which  is  followed  with  approval  by  Bartolus,  Angel.,  Cuma., 
Imol.,  Paulus  Castren.,  Alexander,  Francis  de  Aretina,  and  Jason; 
see  also  Bartolus  Angel,  and  Imol.  on  Dig.  45.1.83.1,  Baldus  on  Dig. 
2.8.8  and  on  Cod.  6.36.8  where  see  also  Alexander  and  Jason,  Peter  de 
Ancharran.  on  Decret.  Sext.  1.6.37,  Matthaesila.  note  172,  Francis 
Curtius  Senior  in  consilio  27  duhio  4,  Jason  on  Die:.  45.1.140  and  on  Cod. 


Matienzo  127 

2.1.3.  col.  4  at  the  words  ''sic  in  siynili",  Lamphran.  in  his  lecture  on 
Decret.  Greg.  11.19.11  at  the  words  ''quoniam  contra  falsam"  col.  6, 
Antonius  Corset,  in  Singula  at  the  words  ''sententia  interloquutoria'^ 
and  the  other  similar  authorities  cited  by  Tiraquellus  in  his  lecture 
on  Dig.  50.16.89.1  rule  40  et  seqq. 

GLOSS  II. 

1.  When  is  a  wife  liable  and  when  is  she  not  liable  for  debts  contracted  during 
marriage?     This   is  dealt  with    by   reference. 

2.  If  a  wife  renounces  her  right  to  profits,  the  fruits  of  her  property  are  not 
shared  nor  are  the  fruits  of  her  husband's  property  shared. 

3.  If  a  father  promises  dowry  to  his  daughter  it  must  be  paid  out  of  his  private 
property  and  not  out  of  the  fruits  of  the  wife's  property  if  she  renounces  her 
right  to   profits. 

b.  No  sea  ohligada  a  pagar  parte  alguna  de  las  deudas.  As  to 
when  a  wife  is  and  is  not  liable  for  debts  contracted  during  marriage, 
I  dealt  with  this  point  fulh^  above  in  law  3  the  whole  of  gloss  7.  As 
to  whether,  when  the  common  property  is  insufficient,  such  debts  must 
be  discharged  out  of  the  private  property  of  the  spouses,  I  refer  you 
to  what  I  said  there. 

2.  It  should  be  understood  that  just  as  a  wife  does  not  take  as 
profits  the  fruits  of  her  husband's  property  if  she  renounces  her  right 
to  profits  acquired  during  marriage,  so  the  fruits  of  the  wife's  property 
are  not  shared  in  such  a  case  and  belong  solely  to  the  wife.  For 
since  it  is  by  reason  of  the  implied  partnership  between  husband  and 
wife  that  such  fruits  are  shared,  see  laws  3  and  4  above,  if  the  partner- 
ship is  dissolved  or  not  formed  at  all  by  reason  of  the  wife's  renuncia- 
tion, such  fruits  will  not  be  shared.  The  effect  of  a  partnership  ceases 
with  the  ceasing  of  the  partnership  which  is  the  cause ;  see  the  words 
of  Specul.  in  the  title  ''De  Judice  Delegato"  §  superes  and  at  the 
words  "quid  si  sit  socius'\  who  is  followed  by  xVlbericus  on  Dig.  3.1.3.1 
and  on  Cod.  6.59.7,  by  HippoMiLs  Marsi.  on  Dig.  48.18.11  no.  14  and 
by  Tiraquellus  Causa  Cessante  part  1  no.  219. 

3.  From  this  it  may  be  inferred  that,  if  the  wife  renounces  her 
right  to  profits,  a  dowry  promised  by  the  husband  to  a  daughter  must 
be  paid  out  of  the  husband's  property  (according  to  the  decision  of 
Cod.  5.11.7  and  law  8  tit.  11  part  4)  and  not  out  of  the  fruits  of  the 
property  of  the  renouncing  wife  since  these  by  reason  of  her  renun- 
ciation are  not  common  property.  Such  a  case  is  an  exception  to  the 
provisions  of  law  8  above ;  indeed,  if  law  8  is  properly  construed,  it 
proves  this  to  be  true,  since  it  provides  that  if  the  common  property 
is  insufficient  a  father  who  promises  a  dowry  to  a  daughter  must  pa}^ 
such  dowry  out  of  his  private  property. 
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LAW  X. 

Que  por  el  delicto  del  inaridOy  o  de  la  muger,  no  pierda  los  hienes 
rmdtiplicados,  hast  a  la  sentencia  o  execucion  delta  el  que  no  ouiere 
delinquido. 

Por  el  delicto  que  el  marido  o  la  muger  cometiere,  aunque  sea 
de  heregia.^  0  de  otra  qualquier  calidad,  no  pierda  el  uno  por  el 
delicto  del  otra  sus  hienes,  ni  la  mitad  de  las  ganancias  auidas  durante 
el  matrimonial  Y  mandamos,  que  sean  auidos  por  hienes  de  ganancia 
todo  lo  multiplicado  diirante  el  matrimonio,  hasta  que  por  el  tal 
delicto  los  hienes  de  qualquier  dellos  sean  declarados  por  sentencia.'' 
Aunque  el  delicto  sea  de  tal  calidad,  que  imponga  la  pcna  ipso  jure.^ 

Law  77  Tauri. 

Neither  of  the  consorts  for  the  crime  of  the  other  shall  lose  the  property 
increased,  until  the  declaratory  sentence. 

On  account  of  the  crime  which  the  husband  or  the  wife  may  commit,  though 
it  may  be  heresy,  or  of  any  other  nature,  let  not  the  one,  by  reason  of  the  other's 
crime,  lose  his  own  property,  nor  the  half  of  the  earnings  got  during  the  marriage  : 
and  we  order  that  all  the  increase  during  the  marriage  be  held  as  bienes  de  ganancia, 
until  for  such  crime  the  property  of  either  of  them  be  declared  (specified?)  by 
sentence,  and  this  although  the  crime  be  of  nature  that  imposes  the  penalty 
ipso  jure. 

GLOSS  I. 

1.  The  confiscation  of  the  property  of  a  heretic  must  not  injure  other  persons, 
e.g.    creditors. 

2.  The  property  of  a  wife  is  not  confiscated  by  reason  only  of  her  husband's 
heresy  unless  she  married  him  with  knowledge  that  he  was  a  heretic. 

3.  Property  acquired  during  marriage  is  only  confiscated  in  respect  of  the 
share  of  the  spouse  who  commits  the  offence  of  heresy  and  not  in  respect  of 
the  share  which  belongs  to  the  innocent  spouse  since  such  spouse  is  owner 
of  such  share. 

a.  Aunque  sea  de  hercgia.  The  confiscation  of  the  propert}'  of  a 
heretic  must  not  injure  other  persons.  Everyone  is  entitled  to  his 
rights,  and  the  punishment  of  one  person  must  not  injure  another, 
Cod.  9.47.22.  For  example,  the  creditors  of  a  heretic  who  were  credi- 
tors before  the  commission  of  the  offence  are  entitled  to  claim  from  the 
Treasury  debts  properly  owing  to  them,  see  Dig.  34.1.2  and  the  gloss 
thereon.  Cod.  10.7.1  and  the  authorities  there  cited,  law  10  tit.  2  part  3, 
law  16  tit.  7  part  6,  and  Jacobus  Septimaeensis  De  Institutio7iihus 
Catholicis  cap.  9  no.  9. 

2.  This  last  mentioned  writer  in  no.  10  states  that  the  dowry  of  a 
Catholic  wife  is  not  confiscated  by  reason  only  of  her  husband's  heresy, 
unless  she  married  him  with  knowledge  that  he  was  a  heretic;  see 
Decret.  Sext.  V.2.4,  and  the  similar  authorities  cited  by  Jacobus  Sep- 
timaeensis. The  same  rule  applies  to  marriage  deposits,  see  law  8  tit. 
10  part  7  and  Joannes  Lupi  on  Decret.  Greg.  IV. 20  §  66  no.  23. 

3.  It  is  true  that  before  the  passing  of  this  law  there  was  very 
grave  doubt  with  regard  to  the  position  of  property  acquired  during 
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marriage,  as  may  be  seen  from  Joannes  Lupi  in  his  lecture  on  Decret. 
Greg.  IV.20  §  66  and,  more  fully,  from  Didacus  Segura  in  his  treatise 
De  Bonis  Liicratis  Constante  Matrimonio.  But  this  law  was  passed  in 
the  Court  of  Taurus  by  that  most  Catholic  King  Ferdinand  and  Queen 
Joanna  in  1505  A.D.  in  order  that  there  might  thenceforth  be  no  doubt 
on  this  matter.  Property  acquired  by  spouses  during  marriage  is  up 
to  the  date  of  a  sentence  declaratory  of  the  crime  of  heresy,  or  any 
other  offence  in  respect  of  which  the  property  of  the  offender  is  auto- 
matically confiscated,  the  private  property  of  either  spouse  in  respect 
of  a  half-share  both  as  to  ownership  and  as  to  possession.  And  so 
the  share  of  the  spouse  who  has  committed  no  offence  is  not  confis- 
cated and  must  be  restored  to  him  or  her,  as  is  provided  by  this  law, 
which  is  thus  interpreted  by  Jacobus  Septimacensis  in  cap.  9  no.  11  of 
the  work  cited  above.  This  is  the  accepted  view,  although  the  opposite 
opinion  was  adopted  by  Tellius  Fernandez  on  law  16  Tauri  no.  11  to 
the  end,  who  tries  to  prove  that  ownership  of  property  acquired  by 
either  spouse  during  marriage  does  not  pass  automatically  to  the 
spouse  who  was  not  responsible  for  the  acquisition.  But  this  opinion 
is  rejected  by  all  our  lawyers,  as  I  pointed  out  above  in  law  2  gloss  3 
no.  2  et  seqq  and  in  gloss  4. 

GLOSS  II. 

1.  When  the  husband's  property  is  confiscated,  the  moiety  of  the  property 
acquired  during  marriage  which  belongs  to  the  wife  is  not  deemed  to  be 
confiscated    as    well. 

There    passes    to    the    wife    the    ownership    of    her    share    of    the    property 
acquired   during   marriage. 

2.  An  administrator  with  full  powers  cannot  alienate  by  delict  or  with  wrongful 
intent. 

A  general  mandate  with  full  powers  gives  no  power  to  alienate  with  wrong- 
ful intent. 

b.  Ni  la  mitad  de  las  ganancias  aiiidas  durante  el  matrimonio. 
Note  that  upon  confiscation  of  the  husband's  property  for  any  offence 
committed  by  him  there  is  no  confiscation  of  the  moiety  of  the  property 
acquired  during  marriage  which  belongs  to  the  wdfe ;  the  Treasury,  as 
if  heir,  will  be  bound  to  give  and  deliver  to  the  wife  a  half-share  of  the 
profits,  see  the  argument  to  Cod.  9.12.2  and  Dig.  24.3.31.  For  the  wife 
is  not  liable  for  her  husband's  delicts  nor  the  husband  for  his  wife's; 
see  Cod.  4.12.2,  Cod.  5.16.24,  Cod.  9.49.9.  Nor  is  a  partner  liable  for  his 
partner's  delicts;  see  Dig.  17.2.52.18,  Dig.  17.2.59,  and  other  similar 
authorities  cited  by  Didacus  Castelli,  Joannes  Lupi,  and  other  inter- 
preters of  law  77  Tauri  from  which  this  law  is  derived.  This  is  espe- 
cially so  since  ownership  of  her  half -share  passes  automatically  to  the 
wife,  as  is  noted  thereon  by  Antonius  Gomez  no.  2,  and  on  law  50  Tauri 
no.  76 ;  and  see  my  full  discussion  above  in  law  2  gloss  3  no.  2  et  seqq 
and  gloss  4. 

2.  For  although  the  husband  can  w^ithout  his  wife's  consent  alien- 
ate property  acquired  during  marriage,  see  law"  5  above  and  my  gloss  6 
thereon,  and  loss  by  delict  is  called  alienation,  yet  administrators  with 
full  powers  of  alienation  cannot  alienate  by  delict  the  property  of  the 
person  whose  estate  they  are  managing;  see  Cod.  9.49.3  and  the  note 
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of  Baldus  and  the  doctors  thereon,  and  Jason  no.  62  on  Inst.  4.6.10. 
Also  in  a  preneral  mandate  with  full  power  of  administration  there  is 
not  deemed  to  have  been  given  a  power  of  alienating  with  wrongful 
intent ;  see  Dig.  17.1.60.4  and  the  notes  thereon  of  Bartolus,  Paulus, 
and  all  the  doctors,  Jason  no.  75  on  Dig.  45.1.122.6,  and  Antonius 
Gomez  on  law  77  Tauri  nos.  4  and  5. 

GLOSS  III. 

1.  If  a  person  commits  the  offence  of  high  treason,  his  property  is  confiscated 
from  the  time  of  the  commission  of  the  offence.  What  is  the  effect  of 
sentence?     See  also   no.  2. 

2.  Why  is  property  acquired  by  a  heretic  husband  before  sentence  shared 
with   his  wife? 

c.  Declarados  por  sentencia.  From  the  date  of  the  commission  of 
the  offence  of  treason  against  God  or  the  King  the  property  of  the 
offender  is  confiscate,  Decret.  Sext.  Y.2.19.  But  such  property  is  not 
adjudged  to  the  Treasury  until  sentence  is  pronounced  by  an  ecclesi- 
astical judge  in  respect  of  such  offence,  as  is  there  provided.  And  so 
the  offender  is  from  the  date  of  his  oft'ence  prohibited  from  alienating, 
and  if  he  does  alienate  the  property  so  alienated  can  be  recovered  by 
the  Treasury;  see  Cod.  9.8.6,  law  4  tit,  2  part  7,  Bartolus  and  the 
doctors  on  Dig.  39.5.15,  Tiraquellus  on  Cod.  8.55.8  at  the  word  "rever- 
iaiur'^  no.  267,  and  Jacobus  Septimacensis  De  Institutionihus  Caiholicis 
cap.  9  no.  21  et  seqq.  where  he  limits  this  rule  as  you  may  see  from  him. 

2.  But  before  sentence  is  pronounced  a  heretic  commits  no  offence 
by  not  conveying  his  property  to  the  Treasury-,  as  is  fully  shown  by 
Jacobus  Septimacensis  cap.  9  no.  27  ef  seqq,  by  Dom  a  Sot.  book  1 
De  Justitia  et  Jure  q.  6  art.  6,  and  by  Didacus  Covarruvias  De  Spon- 
salihus  part  2  cap.  6  §  8  no.  10  et  seqq  in  opposition  to  Alfonso  a  Castro 
book  2  De  Lege  Poenali  cap.  5.  A  partnership  lasts  until  sentence  is 
pronounced  and  so  property  acquired  up  till  that  time  is  shared  between 
spouses.  Until  the  wife  has  notice  that  the  marriage  has  been  dissolved 
by  her  husband's  death,  his  heirs  will  be  compelled  to  share  with  her 
all  acquisitions  during  such  period,  as  I  fully  proved  above  in  law  2 
gloss  1  no.  44.  And  so  in  our  case  the  partnership  is  not  dissolved 
until  the  wife  has  notice  that  her  husband  is  a  heretic  and  the  marriage 
partnership  consequently^  dissolved. 

GLOSS  Mil. 

A    declaratory    sentence    is    necessary    in    the    case    of    penalties    which    attach 

automatically. 

Is  a  penalty  which  is  automatically  attached  binding   in  a  court  of  conscience? 

d.  Que  imponga  la  pena  ipso  jure.  Note  that  in  the  case  of  penal- 
ties which  attach  automatically  a  declaratory  sentence  is  necessary. 
To  this  effect  is  Decret.  Sext.  V.2.19,  as  is  there  noted  by  all  the  inter- 
preters thereof.  This  is  well  explained  by  Jacobus  Septimacensis 
De  Institutionihus  Catholicis  cap.  9  no.  30  et  seqq,  who  excellently 
shows  that  such  a  penalty  is  not  binding  in  a  court  of  conscience  unless 
it  has  been  declared  by  sentence.  I  dealt  with  this  in  gloss  3  above 
no.  2  and  cited  authorities. 
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LAW  XI. 

Que  la  niuger  casada  por  su  delito  pueda  perder  ganancias  y 
hienes  dotales. 

La  muger  durante  el  matrimonio,  por  delito^  pueda  perder  en 
parte,  o  en  todo  sus  hienes  dotales,^  o  de  ganancia/^  o  de  otra  qualquier 
calidad  que  sean^ 

Law  78  Tauri. 

The  wife  may  lose,  by  reason  of  crime,  the  gananeiales  and  other  i)r()i)tMty 
that  belongs  to  her. 

The  wife,  during  the  marriage,  may,  by  reason  of  crime,  lose  in  part  or  in 
whole  her  dowry  and  earnings,  or  other  property,  of  whatever  nature   it   may   1»<'. 

GLOSS  I. 

1.  A  wife  by  delict  loses  her  dowry.     What  was  the  rule  at  common   law? 

2.  Can  the  dowry  be  partly  or  wholly  lost  by  a  sentence  in  respect  of  a  delict 
committed  by  the  wife,  even  though  the  dowry  is  not  confiscated? 

3.  The  dowry  can  be  lost  on  account  of  a  delict  committed  after  dissolution 
of  marriage. 

4.  Can  the  dowry  on  account  of  a  delict  committed  by  the  wife  be  validly 
confiscated  in  respect  of  the  fruits,  out  of  which  the  husband  is  bound  to 
support  his  wife  and   bear  the   burdens  of  marriage? 

The  dowry  can  be  alienated  to  the  prejudice  of  the  husband  for  a  compulsory 
reason. 

a.  Por  delito.  A  wife  at  common  law  did  not  lose  her  dowry  by 
reason  of  the  commission  of  a  delict  by  her.  The  dowry  was  only  con- 
fiscated in  five  cases,  viz.  high  treason,  violence,  parricide,  poisoning, 
and  homicide  (see  Dig.  48.20.3  and  the  notes  of  the  doctors  thereon) 
and  of  course  a  fortiori  in  the  crime  of  heresy,  Decret.  Sext.  V.2.4.  But 
that  rule  is  changed  by  this  law.  Under  our  royal  law  the  dowry  may 
be  confiscated,  either  in  whole  or  in  part  in  cases  to  which  confisca- 
tion applies,  just  as  other  property  can  be  confiscated.  To  this  effect 
are  the  notes  of  Didacus  Castelli,  Joannes  Lupi,  and  Antonius  Gomez  on 
law  78  Tauri  at  the  beginning,  from  which  this  law  is  derived. 

2.  And,  although  those  writers  do  not  say  so,  in  all  cases  in  which 
a  monetary  penalty  is  imposed  on  a  wife  for  a  crime  committed  by  her 
such  penalty  can  be  executed  upon  the  dowry.  This  is  shown  by  the 
words  of  this  law^:  '^Por  delito  pueda  perder  en  parte,  o  en  todo  etc.'' 
The  law  makes  no  mention  of  confiscation.  It  says  that  for  any  crime 
the  wife's  property  may  be  lost  either  in  whole  or  in  part.  And  that 
must  necessarily  refer  to  all  condemnations  pronounced  against  the 
wife. 

3.  You  should  secondl}^  extend  the  conclusion  of  this  law  to 
apply  even  if  the  wife  commits  an  offence  after  dissolution  of  marriage. 
In  such  a  case  the  dowry  may  be  confiscated  as  also  may  be  the  wife's 
right  to  sue  for  her  dowry  if  it  has  not  been  paid  over  to  her  by  her 
husband's  heirs;  see  Dig.  24.3.24.7  and  the  notes  thereon  of  Bartolus, 
Baldus,  Paulus,  ImoL,  Cumanus,  and  the  other  doctors. 
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4.  You  sliould,  ill  the  third  place,  extend  this  law  to  apply  even 
where  the  offence  committed  by  the  wife  does  not  involve  sentence  of 
death  but  only  some  lesser  punishment.  In  such  a  case  the  dowry  is 
confiscated  not  only  in  respect  of  its  OA\iiership  but  also  in  respect 
of  the  fruits  of  the  dowry  which  appertain  to  the  husband  on  acount 
of  the  burdens  of  marriage,  Cod.  5.12.20,  Dig.  23.3.7.  For  confiscation 
is  a  form  of  compulsory  alienation  and  so  can  take  place  to  the 
prejudice  of  the  husband,  see  the  argument  to  Dig.  10.2.13.  This  ques- 
tion is  discussed  by  Joannes  Lupi  in  his  lecture  on  Decret.  Greg.  IV.20 
§  66  no.  23  at  the  end  at  the  words  ^'pari  ratione'*  who  leaves  it  unde- 
cided. But  Antonius  Gomez  no.  6  on  law  78  Tanri  holds  this  extension 
to  be  sound  as  does  Joannes  Lupi  no.  2  on  the  same  law  who  cites  Bar- 
tolus  and  the  doctors  as  of  the  same  mind  on  Dig.  48.20.3 ;  see  also 
Ancharranus  and  others  on  Decret.  Sext.  V.2.4,  Albericus  part  3  Statu- 
tonim  q.  4-6,  and  Didacus  Castelli  at  the  end  of  law  78.  I  agree  with 
them  subject  to  the  exception  stated  in  gloss  2  below. 

GLOSS   II. 

1.  The  dowry  is  not  confiscated  on  account  of  the  wife's  delict  in  cases  where 
by  agreement  or  statute  the  husband  takes  the  dowry  or  a  part  thereof  as 
profit,  but  in  such  cases  the  Treasury  takes  the  dowry  for  the  duration  of 
the    marriage. 

2.  The  dowry  is  not  confiscated  on  account  of  the  wife's  delict  in  cases  where 
by  agreement  the  dowry  must  on  dissolution  of  marriage  be  repaid  to  the 
person  who  gave  it,  but  in  such  cases  the  Treasury  takes  the  dowry  for 
the   duration   of  the   marriage. 

b.  Pueda  perder  en  parte  o  en  todo  sus  Menes  dotales.  Note  from 
this  law  what  I  said  in  gloss  1  above  no.  2.  But  the  effect  of  this  law 
should  be  limited  in  two  ways.  First,  it  does  not  apply  if  by  agreement 
or  statute  the  husband  is  entitled  to  take  the  dowry  or  a  part  thereof 
as  profit.  In  such  a  case  the  delict  committed  by  the  wife  and  the 
confiscation  of  her  property  do  not  injure  the  husband,  and  his  rights 
to  the  dowry  are  preserved,  and  on  dissolution  of  marriage  the  Treasury 
must  restore  the  dowry  to  the  husband,  as  is  sho^^Ti  by  Dig.  48.20.3 
and  4  and  the  notes  thereon  of  the  doctors,  and  Didacus  Castrensis, 
Cj^fon.,  Joannes  Lupi  and  Antonius  Gomez  no.  3  on  law  78  Tauri. 
But  for  the  duration  of  the  marriage  the  dowry  goes  to  the  Treasury, 
according  to  the  provisions  with  regard  to  property  subject  to  restitu- 
tion mentioned  by  the  jurisconsult  in  Dig.  49.14.48.1.  And  on  dis- 
solution of  marriage  the  Treasury  must  restore  to  the  husband  or  his 
heirs  the  dowry  or  such  part  thereof  as  by  agreement  or  statute  the 
husband  is  entitled  to  take  as  profit. 

2.  The  second  limitation  on  this  law  is  that  it  applies  in  cases 
where  the  do^vry  was  the  property  of  the  offending  wife  or  of  her  father 
or  of  some  other  person  who  made  no  stipulation  that  it  should  be 
restored  to  him  on  dissolution  of  marriage.  If,  however,  the  donor  of 
the  dowry  stipulated  that  it  should  be  restored  to  him  on  dissolution 
of  marriage,  then,  even  though  the  wife  commits  a  delict  and  her  prop- 
erty is  confiscated,  the  dowry  is  not  confiscated  if  it  is  by  contract 
repayable  to  her  father  or  to  a  stranger;  the  donor  will  according  to 
his  contract  receive  back  the  dowry  on  dissolution  of  marriage.  See 
the  unique  and  noteworthy  text  of  Cod.  5.12.24,  which  is  quoted  on  this 
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point  by  Odofredus,  Peter,  Cynus,  Jacobus  Butri,  Bartolus,  Baldus, 
Albericus,  Faber,  Angel.,  Salicetus  and  all  the  doctors,  according^  to 
Antonius  Gomez  at  the  end  of  law  78  Tauri,  who  adopts  this  opinion, 
following  other  interpreters  of  that  law. 

GLOSS   III. 

1.  The  share  of  the  property  acquired  during  marriage  which  belongs  to  the 
wife  is  by  her  delict  confiscate  and  goes  to  the  Treasury  even  before  the 
marriage   is   dissolved. 

2.  The  ownership  of  property  acquired  during  marriage  passes  to  the  wife 
even   before  dissolution  of  marriage,  as  may   be  seen  from  this   law. 

c.  0  de  ganancia.  Note  from  this  law  that  the  property  acquired 
during  marriage  is  confiscated  on  account  of  a  delict  committed  by 
the  wife,  even  though  the  wife's  share  is  not  confiscable  on  account  of  a 
delict  committed  by  the  husband,  see  law  10  above.  You  should  under- 
stand this  rule  to  hold  good  even  if  the  marriage  is  not  dissolved  by 
such  delict ;  for  in  such  cases  such  property  is  taken  from  the  husband 
and  goes  to  the  Treasury. 

2.  From  this  it  can  be  clearly  deduced  that  ownership  passed  to 
the  wife  before  the  marriage  was  dissolved.  If  all  that  she  had  was  a 
right  of  action,  the  Treasury  could  not  take  advantage  of  it  before 
the  such  right  of  action  became  effective  and  the  point  of  time  to  be 
considered  would  be  the  date  of  dissolution,  see  Dig.  49.14.48.1.  Since 
then  the  Treasury  acquires  such  property  immediately  sentence  is 
passed,  as  is  here  provided,  it  follows  that  ownership  of  such  property 
must  have  passed  to  the  wife  before  dissolution. 

GLOSS   MM. 
There   are   four   classes  of   property    belonging    to    a   wife. 

d.  De  otra  qualquier  calidad  que  scan.  A  wife  can  have  property 
of  three  kinds,  dowry,  separate  estate  {paraphernalia)  and  private 
property  of  which  the  husband  has  not  the  right  of  administration,  as 
is  shown  by  Antonius  Gomez  on  law  50  Tauri  no.  20  at  the  words 
''item  adde'',  to  whom  you  should  refer.  To  this  you  should  add  a 
fourth  kind  viz.  property  acquired  during  marriage.  The  fruits  of 
all  property  whatsoever  are  common  to  both  spouses,  see  laws  3  and  4 
above  where  I  dealt  with  this  fully.  This  must  suffice  for  this  point, 
as  I  can  deal  with  it  more  conveniently  elsewhere. 

En  los  casos  que  casando  segnnda  vez,  la  muger  es  ohligada  a 
reservar  a  los  hijos  del  primer  niatrimonio  la  propriedad  de  lo  que 
ouiere  del  primer  marido,  en  los  mismos  lo  sea  el  marido  casando 
segunda  vez,  1.  4  tit.  1  deste  lihro.  I  dealt  fully  with  the  matters  on 
this  point  in  law  3  gloss  2  of  the  same  title. 

En  los  edificios  hechos  en  hienes  de  mayorazgo,  no  tienen  las 
mugeres  mitad  de  ganancias  1.  6  tit.  7  deste  lihro,  where  I  dealt  with 
this. 
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EL    R  E  Y 


O  R  qitanto  por  pvirte  dc  vos  cl  Doror  luan  de  Azeuc 
do,  vcfino  y  Aduogado  de  la  Ciudad  de  Plafencia,  nos 
fue  fccha  relacion ,  que  el  Dotor  Alonzo  de  Azeuedo, 
vueftro  Padre,  difFunto,  haiiiagloffado  la  nveva  re- 
coriLACioN  por  entero,  y  hauia  addicionado  la  Cvria  Pisana  ,  en 
que  fe  hauia  ocupadomas  de  quarenra  anos.  Por lo  qual  y  por  eftar 
recogido  para  el  dicho  cffeto  en  lugar  tan  corto ,  como  era  ladicha 
ciudad  do  Plafencia,  no  hauia  adquirido  otro  aprouechamiento  al- 
ouao,ni  os  lo  hauia  dexado  mas  que  tan  folamente  la  impreflion  de 
los  dichos  libros .  Y porque  cl  tiempo.de  los  priuilegios  y  proroga- 
cioncs,que  para  cllo  fe  hauian  dado  ha  expirado,  y  hauia  falta  de  los 
dichos  librosj  nos  fue  pedido  y  fupplicado,  os  mandafTemos  pro- 
rogar  las  dichas  hceiicias  en  fola  vna  ^edula  nueftra  por  ticmpo  de 
veynte  anos,o  como  la  nueftra  merged  fueffc.  Lo  qual  vifto  por  los 
del  nueftroCofejOjfue  acordado  que  deuiamos  madar  dar  efta  nue- 
ftra carta  para  vos  en  ladicharazon.V  nos  tuuimos-lopor  bien.  Por 
la  qualosprorogamosyalargamoselterminodelasli^cncias,  que 
por  nos  fe  han  dado  paia  imprimir  los  dichos  libros ,  que  de  fufo  va 
fechamen9ion  ,  y  prorogaciones  dellaspor  otros  feis  anos  masjlos 
quales  corran  y  fecuenten  dcfdeel  dia  de  la  data  defta  nueftra  ^edu- 
la.Durantelos  quales  osdamosli^enciayfcicultad ,  para  que  vos, o 
la  pcrfona,que  vueftro  podcr  vuiere ,  podais  imprimir  los  dichos  li- 
bros, conforme  a  las  dichas  li^cncias,  guardando  en  todo  fu  tenor 
y  forma,fin  exceder  en  cofaalguna,y  cumplidos  los  dichos fcisanos^ 
mandamosnovfeis  mas  defta  nueftralicencia,  ni  fe  impriman  los 
dichos  libros ,  fin  tener  lade  nos  para ello .  Dada en  S.Loren9o  cl 
Real,  a  veynte  yfietedias  del  meesdeOifhibre  de  .  lo'io.  anos, 

y   o      EL      R   E   Y. 

PormandadodclRcynucftro  Senor. 
George  de  Touar. 
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Dc  la  rccufacion  del  Confejo. 


tc  non  dubia  L  mn  iiiJliH<>HemH4  S.  cum  cjMiiAm^. 
it urbtt .nzvao tnx'w  purfiimiturinimicns,  qniacll 

ij  conrraius  naturale.  */.  vtvimf.  de  iuf.  (^Mre. 
(<  faciiinc  dicl.i  per  me ,  m /.  i.  tie.  8.  nut^era  i,  Itbr. 
4.fMpr4 ,  &  recu/aciir  amicus ,  quoniam  amicicia 

'"■6  maioris  cftpoidcMs,  qiiam  Fraternitai.  f  ^^cun- 
du m  iy4bcri. m  ifed &  ht-ff'.de fr$curM.Aitnoch.  de 
firdfiimp.  Isbr.  4f.prfMmp.-jf.  &  plures  alias  recu- 

17  latiomscaufas  nuniciact  iy^Kfredj-votf^-pra,  c^ 
t.SM'draae.  inpruit.  titnl.  de  ap-cUit .  numtro  14..  cum 
fi^^.  plunbiu  d"  pcr'Do[}.  ma\imt  Tr~poj'>.  intn- 
fit.  polirtmedtap-tll.  Nanicaufeinnoftra  Icgecx- 
prcllir  non  ard.iiiui, fed  exempli  ca'.'.faapponutur. 
Ibi.  Stpi»9Anh*MC  lamtntt ,"  Indices  emin  prx- 

il  maximc maiorcs  ocbiro  honorc  honerandi  fun:,* 
ex  cexr.  tn c»p.  vt  debttm  de  appeua.  i^ l.fui.  C.  tjit/tn- 
d.^proM9. Hon eftiiecef.ex quo  Prtpeji. mdi^.cap.  -vt 
debttiu  num.  2.  inquit ,  quod  efTc  iudiccm  eft 

19  honor,  &  quod  00  hoc  dixit  ibi^/cjf.so/^j^.tquod 
iudicesdicunrur  elfeindignirate,  ibi  ramenhoc 
incelligitin  ordinario,  non  in  delegaro  Lmunt- 
rum.^.  tHdictmdi.ff.  demnntr.  ^  Aowo. Nam po- 
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tilTimuminfignc  aign^ratis  eftprxeminentiacoai 
iuri(Ilictionc.  c»p.dtmnU^.  (^ibif$Au.  (^dlijtd* 
frxitnd  .  Delcgirus  aurem  non  haber  iurcfuo, 
fed  alccrius  iurifdiclionem,  ficur  ordinarius,  f  J© 
&:  propcere.i  inquir  ibi  Pnpoji.  quod  fiunt  dc- 
lcga:ioncs  Apofiolicx  exificnribus  in  dignitate 
&C  canonici?  carhedralibus,  U  6i\i  $g  I.  7.  mw/. 
9.  iir.  J.  fitpra  KMimer.  sQauo  CzA  li'ccr  cffe  iudi- 
cem  fir  honor,  eft  etiam  onus  refpccfVu  laboris 
^adhibendi  in  adminiftranonc  iuftitia:,  vr  per  Pri' 
pep.  vbifnprM. 

Ibi.  tyiunejui  Uftirttcaatraritidel^turictificf' 
fentaUreruficion,  cfionobufle.  Nam  cum  agatur 
dc  prxiudicio  honoris  audiroris  recufati  uimi- 
rum  li  non  /Ir  in  partium  poccjlarc  ab  ea  rcfiii- 
re  poftquam  piopolitacft.vclci  coDfentirc,  prx- 
•niaxiine,  qua  fi  cam  non  probac  incurrit  rccu- 
fins  pa>nam  a  Icgibuj  noftris  propoficam,  & 
drliquir  ,  "J"  rcculando  niahtioic  i\  cau(a  non  /t 
c.'iprobara,  &  in  dcliclis  non cll locus  pctniccn- 
ti.cadeuicationcra  faicim  pccnsobdch^umini- 
poncndz. 


^^^S^^f-^^Sv^.. 


TITVLVS    VNDECIMVS. 

De  los  Alcaldes  de  los  hijos  Daleo. 


f^^^.  VpERioRiBvs  tirulis  cocptum  & 
■|I^^'  complecumeftdicercdeRegijs  confi- 
v^p^^  hjs&:canccllarijs,nunc&innortro,&: 
^^■fet^.">v^  dealijsmdicibusReg'js,  &:  cancella- 
liam  eriam  conftir  jcnribus  dicicur. 

IN  LEGEM  SEPTIMAM 

ET       OCTAVAM. 

SVMMARI  VM. 
Vro  jummnrio  earumfufficityqitodm  tjs 
dunbus  legijiis  pomtur  ordo  f^  forma  p'o- 
bandi  nobditatem. 

DE  c'larum  legum  materia  quamplura di- 
xit Oralora,dc  nobiiitate,  tarn  in  Theori- 
caquaminpradica,vtilia,  &:  aliqua  tra- 
(fbauit  Auend.c.  14.  prdttrum  lib.i.&c  plu- 
ra  ncbilitatis  priuilegia  ponu  Tiraqucl.  infitstrH' 
QiU.AeHobilttatec.iopertoiHmj, 

De  1. 8.  Ibi,  TodM  trcsperfndt.  Iraqne  conrinua- 
^o  earum  requiritur,y?c««^w  ./iuend.  c.J^.prntcr. 
num.2 4..poflprtHC. It.  1.  (^ tteritm adfin.  de ea trail»t. 
(^CftiMrjnpra£i.c:2i.fi.7ptr lotum etm  alUgAmu. 

IN  LEGEM  NONAM. 

S  V  M  M  A  R  I  V  M. 

^diter  excufintur  apopularium  con- 
tributiombusnobdes,  tffidalgui  notorij, 
f3  ^xores  eorum  njidux,  t^  ca/ie  'uiueri" 
USiinfTAjtnU  dccUratKr, 


POr  ft  efcMfar  dtpechtr.  Quo  cafu  falfum  Co- 
mittitur :  *  hoc  cnim  committit  afFercns  fc  « 
nobilem,cum  non  Ctt.,fecu>idum text. in  1. 1. 
tit.j.part.j,  $i  tenet  in  ijs  tcrminis  Aucnda. 
cap  \4..prdtor.nHm.lj.lib.2. 

TiefolArcoHocido.  t  Qui  finrifti ,  rradac  Otalo-  *• 
x^tdenebiUtitte  ^.PMrt.c.^.nHm.-j.  dc  Didacus  Perez 
biCy^uam  Ugt: Jitb  1 6.tit.jJib.^  ord.co/.im.imprtn- 
cip.  He  piacticus  MomcizuCo,t>ifuMpr4cl.cixt.  :j  en- 
wtift.  lite  de  ijs  ngit. 

Lm  mugeru  cjae  fnere*  caftdj4  con  h^ot  Dm/^$. 
Muliereniinradijs  viricorrulcat,*  ctumdoin  vi-  f 
dua  pcrman|it,t/f /«  L  famine , ff.de feMAtort.  l.miUie' 
res.C.df  di^»tt4ti.lib./2.  Dequo  pluiainpropofitu 
traditDidac. Perez  hic  in  glo0.  Otrtfictl.  1^73.  vbi 
Tiraq,  allegat  latilfimc  h^c  difTcicntem,  6c  Carol, 
de  GrafTahs  Ub.  i.Franc.ittre  18.  quod  adeo  vkra 
cum  vcium  credo, quod  ctiam  h  litione  (cruitij, *  4 
laboris, vclofticij, quod  quisgcritahquo  priuile- 
gio  fruatur,  etiam  codem  pnuilegio  vxor  cius  gau- 
debir. prem  probar  tex.tn 1. 1  /-  nt.  14.  lib.  6. irfru ,  z3 
probattcxt.in  /.eostjtti,C.dtfubricenJibMltb.  ii.fngHl. 
fecundMm  tJMaru.Soct.  m  rnbu.  exirA.de  fort  cut*- 
ptt.colunt.s.Quem  adhocita  tenenda  allegat  Mexta^ 
in prAgm*.del pdn^concthfi.  Mumero  C^.fel.  /*.  C^ 
jinendAM.  rejfotif.  20.  tiHtnero [eptm»  tn  principw^ 
0  Dominui  PadilU  m  I.  voIksim,  mnmero  tauiJitOy 
C.  defideicemTKif.iS  Didacw  TertX  hic  i»  diHuct' 
/<f)9i»4J57j.«»/"«f,&.'nouilIJmc  nullum  honim  ci- 
tin6o  V clicz demjuerittufltu  I. p.  ftixff.  ji.  ttur/te- 
ro  ifif.^trtHHm,  vbtadhoc  uRegatl,  it.tittil.  I4,.  It' 
bro6-infrs  y  C!  d/tM/r^ifparifturum  .  £t  faciunt  di-' 
cenda  unnueme  Dee,  in  1, 1 .  in  hI.  i  7 ,  i>.fr»  Ul.feouen' 
/.V^uicquidconKariixni  volucnt,  &' uiale  A.uiles," 
in  fr69.mt0 
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TITULUS  9 
DE  LAS  GANANCIAS  ENTRE  MARIDO  Y  MUGER 


When  the  inheritance  has  been  entered  upon,  a  division  and  parti- 
tion of  the  goods  left  by  the  deceased  is  made  between  the  heirs  and 
the  widow ;  and  in  this  division  the  widow  has  a  right  to  the  dowry  and 
all  other  goods  belonging  to  her,  included  in  which  are  profits.  And  so, 
following  on  the  last  title  which  discusses  inheritances  and  their  divi- 
sion, we  now  have  this  most  useful  and  practical  title,  setting  out  what 
kinds  of  goods  are  profits,  how  they  should  be  divided,  and  what 
liabilities  attach  thereto.  A  treatise  on  this  subject  was  written  by 
Segura  in  his  works,  by  Suarez  in  tit.  *'De  las  ganancias",  foro  legum, 
by  Palatius  Kubeus  in  Ruhr.  ^62  and  the  six  following,  where  he  makes 
extensions  and  limitations,  and  by  Covarruvias,  Yariarum  cap.  19  per 
totum;  also  by  Cassaneus,  Customs  of  Burgundy  Riihr.  4  ^2  in  text 
"Et  acquest.''  fol.  136  col.  2  seqq.,  where  in  number  1  he  points  out 
what  is  meant  by  the  name  given  to  such  profits,  in  Burgundy  and 
elsewhere,  of  ''declared  acquisitions"  {acquaestus  nuncupati).  See 
also  Didacus  Perez  in  1.  1  tit.  4.  lih.  5  Ordi.  p.  158  col.  1  seqq.  where 
it  is  shown  what  such  acquisition  is.  In  the  course  of  this  title  we  shall 
see  further  and  it  will  appear  clearly  by  its  laws  that  such  profits 
comprise  everything  which  a  husband  and  wife  or  either  of  them  has 
during  marriage  acquired  by  industry  and  work. 

LAW  1 

Summary 

Goods  left  at  death  by  a  husband  or  by  a  wife  or  by  both  are 
presumed  to  be  profits  and  therefore  common  property,  unless  the  con- 
trary is  shown. 

Summaries 

1.  By  ancient  law  all  goods  were  presumed  to  be  the  husband's;    nowadays  by 
our  law  it  is  otherwise. 

2.  At  Corduba  our  law  is  not  in  force  and  so  the  custom  of  that  place  must  be 
proved. 

3.  So  he  who  alleges  that  goods  are  not  profits  has  the  onus  of  proof. 

Que  el  derecho  diga.  See  Dig.  24.1.51,  Cod.  5.16.6,  I.  2  ad  fur.  tit. 
14  part.  3,  by  which  laws  it  is  shown  that  things  found  in  the  possession 
of  a  wife 

1.  on  the  death  of  her  husband*  are  presumed  to  be  the  property  of 
the  husband,  to  avoid  any  sinister  suspicion  which  might  arise  if 
anything  else  were  the  rule.  And  these  laws  are  quoted  on  this 
point  by  Covarruvias  in  c.  1  n.  6  de  test  am.  and  by  Palatius  Rubeus 
in  Ruh.  de  donat.  inter  §  60  no.  1  seqq.  where  he  quotes  many 
others  of  the  same  opinion  whom  it  would  be  tiresome  to  mention 
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here  since  in  view  of  our  law  they  are  of  no  weight.  And,  as 
profits  and  acquisitions,  the  common  property  of  husband  and  wife 
is  equally  divided  between  the  heirs  of  the  husband  and  the  widow, 
or  between  the  heirs  of  the  wife  and  the  surviving  husband  or 
between  the  heirs  of  both  if  they  are  both  dead.  For  between 
husband  and  wife  there  is  contracted  as  it  were  a  sort  of  universal 
partnership,  see  cap.  cum  socieias  27  quaestio  2,  per  Didac,  Perez  in 
I.  1  tit.  4  de  las  ganancias,  lih.  5  Ord.  glos.  1.  Husband  and  wife 
are  partners  in  a  household  human  and  divine,  see  Cod.  9.32.4  and 
Palatius  Rubeus  ubi  sup  §  61  per  totum  where  in  the  last  para- 
graph he  says  that  this  partnership  is  not  presumed  as  to  all 
the  property  brought  to  the  marriage  through  either  of  the  spouses 
but  only  as  to  such  property  as  is  subsequently  acquired  during 
marriage,  just  as  is  said  by  Covarruvias  in  4  par.  2  cap  7^1  no.  5. 
And  since  husband  and  wife  form  this  mutual  partnership,  just  as 
universal  partners  mutually  share  all  acquisitions,  see  text  of 
Dig.  17.2.1  and  2,  I.  45  tit.  28  part.  3,  I.  6  tit.  10  part  5,  it  is  not 
surprising  that  in  the  case  of  husband  and  wife  too  acquisitions 
made  during  marriage  are  shared  equally  between  them  or  their 
heirs.  This  applies  after  the  wife  has  been  taken  to  the  family 
home,  as  is  said  by  Palatius  Rubeus  uhi  sup.  §  62  in  princip.  and 
the  commentator  thereon  citing  Segura  as  holding  the  same  view, 
and  as  we  shall  show  more  fully  in  the  next  law  in  the  gloss  on 
De  consumo;  although  Tellus  in  I.  16  Tauri.  no.  13  tries  to  say  that 
there  is  no  contract  of  partnership  between  husband  and  wife. 

Marido  y  mioger.  As  to  what  happens  if  the  parties  are  only 
putatively  married  and  the  marriage  is  in  fact  invalid,  see  in  the 
next  law  gloss  1. 

Pero  la  costumhre.  Indeed  this  custom^  even  before  it  was 
approved  by  our  law,  had  been  introduced  and  was  generally  and 
universally  practised,  according  to  Montalvus  in  L  1  verho.  ^^Por 
medio"  tit.  3  lih.  3  fori.  But  although  such  a  custom  was  prev- 
alent before  the  time  of  our  law  and  approved  by  the  practice  of 
the  lex  fori  et  styli,  yet,  now  that  our  law  has  approved  of  that 
custom  and  of  the  said  leges  fori  et  styli,  it  is  unnecessary  to  prove 
the  custom  and  the  practice  of  the  said  laws,  as  I  said  at  length 
in  I.  3  verb.  ^^En  aquellas  cosas  que  se  usaron"  tit.  1  lih.  2  supra. 
And  so  anj^one  who  alleges  a  contrary  custom  will  have  to  prove 
2.  it,  as  happens  in  the  case  of  Corduba*  where  our  law  is  not  in 
force,  see  Palatius  Rubeus  in  the  said  §  60  at  the  end  and  gloss, 
'^dos"  in  I.  26  tit.  11  p.  4  in  glos.  magna  eo  tit.  and  par.;  see  also 
Symancas  who  says  this  is  natural  to  Corduba  Inde  Instit.  Cathol 
tit.  9  no.  150  and  3  foil,  and,  beginning  from  no.  138,  says  that 
the  contrary  custom  at  Corduba  is  reasonable  or  ours  unreasonable, 
according  to  him  at  no.  154;  and  he  says  (no.  139)  that  by  our 
law  a  renunciation  can  be  made,  as  is  shown  by  1.  9  below  where, 
God  willing,  we  shall  see  that  it  is  so.  The  same  practice  as  ours 
is  observed  in  Burgundy,  according  to  Cassaneus  in  consuet.  Burg. 
Ruhrica  4^2  per  totum  fol.  132  where  he  quotes  others  on  the 
point;  also  in  Aragon,  according  to  Castellus  I.  14  Tauri  verh. 
**Puedan.",  and  among  the  French  and  other  nations,  according 
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to  Covarruvias  in  4  part.  2  cap.  71  no.  6  and  Boer,  decis.  22  no.  27. 
As  to  what  happens  if  the  wife  denies  that  such  goods  are  profits 
accruing  during  marriage,  see  Salice.  on  Cod.  5.16.6;  she  is  put  to 
3.  *proof  of  this,  for  the  presumption  is  against  her  by  this  and 
similar  laws.  This  is  the  view  of  Covarruvias  in  cap.  1  no.  6  de 
testamentis;  and  best  of  all  is  law  2  col.  pen.  in  fur.  tit.  14  par.  3 
which  proves  this,  and  Decis  cons.  237  no.  pen.  ad.  fin. 

Salvo  los  que  prohare  cada  uno  que  son  suyos.  Such  things 
will  be  given  to  her  before  the  general  division  if  she  is  successful 
in  her  proof,  as  the  said  lex  styli  enacted ;  see  also  Suarez  in  I.  1 
tit.  De  las  ganancias  versic.  ^'quaeritur  tilterius"  in  jure  fol.  22  in 
princip.  inant.  quis.  This  is  so  if  before  marriage  she  acquired 
for  the  marriage  some  office  e.g.  of  governor  or  notary  which  was 
saleable  and  renounceable ;  even  if  this  was  sold  or  lost  during 
marriage  she  will  get  its  value  before  the  general  division,  see 
Avendanus  responso.  9.  And  so  it  is  most  useful  for  husbands  and 
wives  to  make,  in  the  presence  of  a  notary  and  witnesses,  a  public 
inventory  of  the  property  which  each  brings  to  the  marriage,  as 
was  advised  by  Matienco  hereon  glos.  2  no.  2. 
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LAW  2 

Summary. 

How  profits  had  and  acquired  during  marriage  are  to  be  divided 
between  husband  and  wife.     Our  law  explains  and  orders  this. 

Summaries. 

1.  Our  law  does  not  apply  to  bethrothals  even  if  they  are  de  praesenti. 

2.  By  the  name  husband  we  mean  one  who  has  gone  through  the  ceremony  of 
marriage    (velatus). 

3.  Who  will  be  the  owner  of  any  profits  which  are  made  by  a  bridegroom  with 
the   money  of  his  betrothed? 

4.  Profits  are  divided  between  husband  and  wife  even  if  the  wife  has  not  been 
carnally   known    by    her   husband. 

5.  Are    profits   to    be    divided    which    are    made    in    a    putative    marriage?      And 
what   if  the  marriage   is  clandestine? 

6.  Profits  wrongfully  made  are  not  shared. 

7.  A   husband   can   during   his   lifetime  restore   illicit   gains  before  they  are   put 
into  the  common  stock. 

8.  If  the  husband's  property  improves,  are  the  improvements  to  be  divided 
as    profits? 

9.  What  about  an  usufruct  consolidated  with  ownership?   (9  and  23). 

10.  Are  profits  acquired  by  onerous  or  by  lucrative  title? 

11.  Money  expended  on  dotal  property  is  to  be  credited  to  the  husband's  share, 
and  thus  Dig.  25.1   will   not  apply. 

12.  Losses  to  the  dowry  or  to  the  husband's  property  are  to  be  made  good 
from   profits   (with  exceptions). 

13.  Acquisitions  by  the  wife  by  means  of  her  own  work  are  not  her  private 
property  and   must  be  shared,  contrary  to  the  view  of  Alexander. 

14.  Is  continuous  cohabitation  necessary  to  make  profits  divisible?  It  depends 
on  whether  separation  is  or  is  not  due  to  the  fault  of  the  wife  or  of  the 
husband. 

15.  If  acquisitions  are  made  after  the  death  of  the  wife  while  the  goods  are 
still  undivided,  are  the  wife's  heirs  entitled  to  a  moiety  of  such  acquisitions? 

16.  If  a  husband  buys  a  thing  before  marriage  and  takes  delivery  during 
marriage,  will  the  wife  share   it? 

17.  The  ownership  and  possession  of  half  the  profits  which  is  transferred  to  the 
wife  immediately  they  are  acquired  is  constructive  not  actual;  and  it  is 
revocable. 

18.  Can  a  widow  sue  in  respect  of  her  moiety  of  the  profits  without  an  assign- 
ment from   the    husband's   heirs? 

19.  If  a  debtor  sells  an  estate  to  someone  in  order  that  the  purchaser  may 
satisfy  the  vendor's  creditors  with  the  porceeds,  the  creditors  cannot  sue 
the  purchaser  without  first  taking  an  assignment. 

20.  A  member  of  a  universal  partnership  can  sue  for  profits  and  debts  owed 
to  the   partnership  without  first  taking  an   assignment. 

21.  The  State  can  sue  a  lessee  of  State  property  and  also  anyone  to  whom 
the  lessee  has  given  a  share  in  the  lease.  Similarly  and  conversely  the 
lessee  and  his  partners  can  sue  those  who  owe  taxes  to  the  State  without 
taking    an    assignment. 

22.  The  implied  delivery  which  takes  place  at  the  formation  of  a  partnership 
has  the  force  of  an  undertaking  and  Dig.  17.2.3  does  not  apply  to  an  under- 
taking. 
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23.  If  a  husband  buys  a  thing  ex  retractu,  does  the  wife  get  a  moiety  thereof, 
or  of  an  usufruct  consolidated  with  ownership,  or  of  the  increase  of  a 
thing,  or  of  a  thing  sold  with   a   pact  for  re-sale? 

24.  If  a  title  by  prescription  is  commenced  to  be  acquired  by  a  man  before 
marriage  and  subsequently  perfected  during  marriage,  does  the  wife  take 
a  moiety?  What  if  a  thing  is  purchased  before  marriage  from  one  who 
has  no  title  and   is  subsequently  acquired   by  prescription  during  marriage? 

25.  A  wife  does  not  take  a  share  in  a  gift  made  to  her  husband.  What  is  the 
rule  as  to   a  remuneratory   gift? 

26.  If  a  wife  has  not  made  acceptance  of  her  moiety  of  the  profits,  does  the 
right  to  accept  pass  to  her  heirs? 

1.  Que  el  marido  y  la  muger.  And  so  in  the  case  of  betrothals, 
even  if  de  praesenti,  our  law  does  not  apply;  as  Montalvus  says, 

2.  gloss  1  hereon.  For  by  the  name  "husband"*  should  be  under- 
stood one  who  has  undergone  the  ceremony  of  marriage  {de  velato) 
and  has  taken  his  wife  to  the  family  home;  as  is  said  by  Palatius 
Rubeus  in  Buhi\  §  62  in  princip.  where  his  commentator  cites 
Suarez  as  being  of  the  same  view,  and  by  Castillo.  I.  16  Tauri  no. 
48  and  49,  and  Anton.  Gom.  in  I.  51  Tauri.  no.  72.  This  is  the 
generally  accepted  opinion,  as  is  attested  by  Matienco,  glos.  1  no.  41 
hereon,  and  by  Palatius  Rubeus  uhi  sup  §  64  in  the  last  words, 
where  he  says  that  this  is  so  unless  the  husband  has  acquired 

3.  profit*  with  the  money  of  his  betrothed,  for  then  such  profits  are 
divided  between  them  equally ;  see  also  the  same  writer  in  the  said 
work  §  62  no.  5,  or  according  to  him,  ibidem,  such  profits  will  belong 
to  the  bride  alone  as  an  increase  of  the  property  of  her  dowry  by 
the  law  of  partitions  quoted  by  Palatius  Rubeus  in  the  said  work 
§  64  at  the  end ;  there  Palatius  Rubeus  does  not  make  up  his  mind 
and  leaves  the  matter  in  doubt.  By  reason  of  the  said  law  of 
partitions  28  tit.  11  part.  4,  which  he  quotes,  he  says  that  fruits 
of  the  dowry  belong  to  the  bride  unless  the  bridegroom  supports 
her  himself;  and  in  the  end  he  comes  to  no  conclusion.  And  so 
Castillo,  uhi  sup.  from  no.  50  to  52  examines  this  question  at  length. 
He  says  that  where  there  is  a  custom  to  the  effect  that  acquisitions 
through  a  bride  who  has  been  handed  over  to  the  husband  with 
her  dowry  should  be  shared  by  both  parties,  that  custom  should 
be  observed,  as  he  says  is  the  case  in  the  place  of  his  own  domicile ; 
and  where  there  is  no  such  custom,  he  says,  on  the  strength  of 
many  principles,  that  the  same  result  follows  in  law,  especially  if 
the  husband  supports  the  bride  from  the  fruits  of  the  dowry. 
I  think,  however,  that,  if  the  husband  supports  his  wife  from  the 
fruits  of  the  dowry,  profits  are  shared,  since  in  that  case  in  all 
his  business  he  acts  as  a  husband  who  already  has  his  wife  in  his 
house;  but  if  he  does  not  support  his  wife  from  the  fruits,  then 
the  fruits  go  to  increase  the  dowry,  according  to  law  28  tit.  11  p.  4, 
and  the  profits,  if  any,  will  be  the  husband's,  you  will  think,  since 
our  law  looks  to  the  time  when  the  bride  is  taken  to  her  husband 's 
house.  And  this  taking  of  the  wife  to  her  husband's  house  oper- 
ates to  such  an  extent  that,  even  if  the  husband  has  not  carnally 

4.  known  his  wife,  the  profits*  acquired  during  marriage  are  shared, 
according  to  Aviles  in  the  introduction  of  his  chapter  ^'Praetorum'^ 
in  no.  33.     But  if  the  marriage  is  only  putative — suppose  that 
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5.  for  some  reason*  it  is  invalid — will  our  law  apply?  Palatius 
Rubeus,  iyi  Rubric.  36  no.  ,**  says  it  does  apply.  ^lany  passages 
can  be  quoted  for  and  against  this  view,  see  Tiraquellus.  in  /.  8 
conniih  no.  234  scqq.,  Covarruvias,  in  2  parte  cap.  7^1  no.  7  de 
spons.,  Suarez,  in  tit.  De  las  genancias  §  1  per  totum,  Baeza,  de 
decima  tut.  cap.  12  no.  17,  and  Antonius  Garaa,  decisio.  Lusit.  220. 
But  the  true  \iew  and  that  which  ought  to  be  held  is  that,  if  the 
parties  who  contracted  such  a  marriage  did  so  bona  fide,  our  law 
applies.  This  view  I  have  afterwards  found  held  by  Matienco 
here  gloss  1  no.  4  seqq.  and  by  Didacus  Perez  in  /.  4  tit.  4  lib. 
5  Ord.  pag.  164  in  fure  cuni  seqq.  Therefore  verbal  ambiguities 
should  be  avoided.  As  to  what  happens  if  the  marriage  is  clan 
destine,  see  Avend.  responso.  20  no.  fin.  where  through  the  whole 
of  his  reply  he  puts  many  limitations  on  our  law,  which  are 
recorded  by  Mantienco  diet.  glos.  1  per  totam.  This  I  omit,  in 
order  to  avoid  transcribing  the  words  of  others. 

Ganaren — By  industry,  by  work,  or  by  any  enterprise,  accord- 
ing to  Palatius  Rubeus  in  Rubr.  §  64  no.  63,  provided  that  the 

6.  profits  have  been  made  justly  and  not  unjustly;  for  profits* 
unjustly  made  are  not  shared  Dig.  17.2.53  et  seqq.,  I.  8  tit.  10  pa.  5 
note  on  this  point,  Palatius  Rubeus  ubi  sup.  §  61  fol.  41,  Suarez 
in  titu  ^'Be  las  ganancias''  limi.  4  fo.  16,  in  antiquis  Rebus  in 
compar.  ali.  rerum  Eccles.  no.  29  (quoting  Palatius  Rubeus),  and 
Didacus  Perez  in  I.  2  tit.  4  lib.  5,  Ord.  pag.  162  vers.  " quaeritur*' 

7.  And  thus  a  husband  can  during  his  lifetime  restore*  acquisitions 
which  he  has  unlawfully  made,  before  they  are  put  into  the  com- 
mon stock,  according  to  Palatius  Rubeus  in  the  said  §  65  no.  10, 
and  Baeza  de  decima  tut.  cap.  26  no.  8.     If  the  husband's  property 

8.  receives  improvement,*  are  the  improvements  shared  as  being 
profits.^  This  is  discussed  by  Covarruvias  in  4  parte  2  cap.  7 
§  1  no.  9,  where  he  treats  of  the  question  of  an  usufruct  consoli- 

9.  dated*  with  the  ownership  of  the  husband;  this  was  also  touched 
on  by  Antonius  Gomez,  vol.  II.  cap.  15  no.  19  and  by  the  gloss  on 
estimada  in  I.  18  tit.  11  par.  4.     Is  it  by  onerous  title  or  by  lucra- 

10.  tive*  title  that  such  profits  are  acquired?  This  is  dealt  with  by 
Tellus  in  /.  14  Tauri  col.  1.  It  must  be  noted,  however,  from 
our  text  and  other  similar  ones,  that  expenses  incurred  in  respect 

11.  of  the  dowry  are  to  be  debited  against  both  the  husband's*  and 
the  wife's  shares  and  not  only  against  the  wife's  share,  according 
to  Castillo  in  I.  61  Tauri  no.  16  in  addito.  I  understand  the  same 
if  what  has  been  spent  appears  to  have  been  multiplied — i.e.  if 
the  husband  has  built  a  sun-room  for  the  dower  property  given 
to  him  with  his  wife  or  has  rebuilt  the  dower  house :  money 
expended  on  this  will  be  reckoned  as  multiplied,  if  there  are  goods 
from  some  other  source  from  which  the  capital  expenditure  of 
the  husband  and  wife  can  be  made  good;  see  /.  9  tit.  4  lib.  3  Fori, 
observed  both  in  this  state  and  at  Placentia.  And  consequently 
Dig.  25.1  will  not  apply  in  the  aforesaid  case  in  which  the  capital 
of  husband  and  wife  is  made  good  and  the  expenses  remain  as 
profits,  but  otherwise  the  reverse  will  hold  good  and  Dig.   25.1 

**  illegible. 
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will  apply.  The  same  would  be  true  where  the  husband  has  before 
marriage  made  an  agreement  to  the  contrary,  or  in  places  where 
our  law  does  not  run  e.g.  at  Corduba.     Losses  to  dower  property 

12.  must  be  deducted  from  profits*  and  made  good,  according  to  the 
gloss  on  el  pro.  in  I.  18  tit.  11  part.  4,  where  it  is  said  that  this 
is  the  practice,  and  Ayora  de  partition  1  parte,  cap.  7  no.  38 
versic  ''His  ant  em' \  Unless  such  loss  of  the  dower  property 
come  about  through  the  fault  of  the  husband ;  for  then  it  must 
be  made  good  from  the  property  of  the  husband  and  not  from 
the  profits,  according  to  the  last  gloss  but  one  in  the  said  1.  18. 
Or  unless  the  husband  has  taken  the  dowry  on  a  valuation,  even 
a  simple  valuation,  or  the  dowry  consists  of  things  which  are 
reckoned  hy  weight,  number,  and  measure;  for  then  the  losses 
must  be  made  good  from  the  husband's  property  and  not  from 
the  profits,  according  to  Covarruvias  in  pract.  cap.  28  nos.  5  and  6. 
Similarly  too,  so  as  to  preserve  the  equality  of  the  marriage  part- 
nership, losses  which  occur  in  the  husband's  goods  must  be  made 
good  from  profits  even  though  such  losses  came  about  through 
the  husband's  fault,  according  to  gloss  magn.  col.  2  in  medio  I.  55 
tit.  5  part.  5;  whatever  Montalvus  thought  to  the  contrary  in 
I.  1  verho  ^'Por  medio''  tit.  3  lib.  5  Fori  vers,  ''est  tamen",  for 
the  customary  practice  is  against  him  according  to  the  said  gloss 
on  the  said  law  55,  even  though  Montalvus  did  not  consider  that 
in  point.  For  the  capital  of  the  wife  and  the  capital  of  the  hus- 
band must  first  be  deducted,  and  what  is  then  left  is  called  profits, 
as  Ayora  says  in  the  said  no.  38,  where  in  no.  39  he  remarks  that, 
if  there  are  no  profits,  the  husband  is  not  allowed  to  deduct  his 
capital  which  has  been  used  up,  since  he  is  personally  liable  for 
his  wife's  dowry  while  she  is  not  liable  for  her  husband's  capital. 
You  will  see  that  the  text  here  is  to  the  same  effect,  as  also  is  that 
of  the  previous  law,  against  the  opinion  of  Alexander  cons.  133 
vol.  4  (cited  by  Rip.  respons.  24  ''licet  plura  duhia"  no.  4  fol.  94) 

13.  who  says  that  acquisitions  by  a  wife  through  her  own  industry* 
are  her  own  and  not  to  be  shared  with  her  husband  as  profit ; 
this  last  is  mentioned  by  Alcia.  de  praesumpt.  regu.  3  praesump. 
26  no.  11  where  he  also  cites  Alexander  and  Rip.  ulji.  sup.  But 
the  view  of  those  writers  is  contrary  to  our  law  and  to  precedent 
and  so  not  to  be  held  in  our  kingdom. 

Estando  de  consuno. — Arising  out  of  these  words,  is  simul- 

14.  taneous  and  continued  cohabitation*  necessary  to  make  the  profits 
divisible  between  husband  and  wife?  This  seems  to  have  been 
the  view  of  Palatius  Rubens,  quoted  by  Covarruvias  in  4  p.  2  cap. 
7  %1  no.  6  fol.  90  and  Avendanus  resp.  20  limit  6  and  Gutierrez 
de  iuram.  confir.  1  p.  c.  1  nos.  56  and  66  seqq.  and  Gamma,  decis. 
Lusi.  357  in  princ.  From  which  it  is  implied  that  if  the  husband 
is  absent  or  the  parties  are  separated  the  wife  shall  not  enjoy  the 
profits  made  by  the  husband  meanwhile,  and  vice  versa.  The 
contrary  view,  however,  viz.  that  given  simultaneous  cohabitation 
at  first  between  husband  and  wife  it  need  not  be  permanent  to 
make  profits  divisible,  was  held  by  the  same  Palatius  Rubeus  in 
Ruhr.  §  64  no.  15,  and  to  this  conclusion  tend  his  words  in  Ruhr. 
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§  34  nos.  1,  2,  and  3  and  the  words  of  Gomecius  Leon  in  Centu. 
inform,  cap.  1  no.  1.  And  our  law  and  I.  207  styli  do  not  oppose 
this  second  view.  For  the  phrase  ^^Be  consuno"  should  not  be 
taken  to  refer  to  simultaneous  and  inseparable  cohabitation  but 
to  the  duration  of  the  marriage  i.e.  that  at  the  time  when  the 
husband  made  the  profits  the  vnie  must  have  been  taken  to  her 
husband's  house  and  the  marriage  still  existing.  Otherwise  the 
wife  might  be  easily  cheated  by  her  husband  remaining  away,  and 
we  should  have  to  disagree  with  those  who  say  that  if  a  surviving 
spouse  remains  in  possession  of  all  the  property  the  partnership 
survives  according  to  the  lex  Fori  as  Segura  says  Dig.  28.2.1  no. 
74  seqq.  and  Castillo  I.  16  Tauri.  no.  52  vers.  "Et  responde". 
And  so  this  second  view  is  the  true  one  and  should  be  adopted, 
as  is  said  by  Didacus  Perez  in  I.  4  tit.  4  lib.  5  Ord.  pag.  164  col.  1 
seqq.  This  must  be  modified,  however,  if  the  absence  of  the  hus- 
band is  not  due  to  the  wife's  fault  but  to  the  husband's  or  is 
due  to  the  fault  of  neither  of  them;  for  example  if  the  husband 
has  migrated  to  the  Indies  to  make  himself  richer  or  for  some 
other  reason,  or  has  driven  his  wife  from  the  home  without  cause, 
or  if  owing  to  the  cruelty  of  the  husband  the  wife  has  run  away 
and  lives  apart  by  reason  of  divorce  so  far  as  concerns  mutual 
cohabitation  due  to  no  fault  of  the  wife.  For  then  the  wife  is 
not  deprived  of  her  moiety  of  the  profits  made  meanwhile  by  her 
husband.  Nor  likewise  will  the  husband  be  deprived  of  his  share 
if  owing  to  his  wife's  fault,  e.g.  her  adultery,  they  have  been 
divorced  and  the  wife  has  meanwhile  acquired  profits.  In  such 
a  case  the  first  view  would  hold  good,  as  is  said  by  Segura  on 
Dig.  31.1.5  col.  9  no.  31.  And  in  no.  37  he  says  that  if  for  some 
reason  the  marriage  has  by  dispensation  been  entirely  dissolved 
and  a  separation  has  been  made  of  the  customary  undivided  life, 
then,  since  the  parties  are  wholly  separated  and  freed  from  the 
bond  of  matrimony,  the  first  opinion  would  hold.  And  so  from 
what  we  have  said  the  above-mentioned  views  can  be  harmonized, 
as  is  shoTMi,  in  addition  to  Segura,  by  our  Gutierrez,  uM  sup. 
no.  61,  and  by  Antonius  Gamma,  diet,  decis.  357  no.  1,  and  by 
Castillo.  I.  16  Tauri.  no.  52,  and  recently,  as  I  have  seen,  by 
Matieneo,  gloss  1  hereon  nos.  42  to  59.  But  what  if,  on  the  dis- 
solution of  the  marriage  by  the  death  of  the  wife,  the  surviviuir 
husband  still  retains  all  the  property  in  common  and  then  makes 
a  considerable  profit  therefrom?  If  subsequently  the  emancipated 
sons  apply  for  a  division  of  the  property,  will  there  be  assigned 
15.  to  the  share  of  the  wife  and  her  heirs  a  moiety  of  the  profits*  so 
acquired  after  the  dissolution  of  the  marriage  by  her  death?  We 
must  answer  this  in  the  affirmative,  in  agreement  with  Palatius 
Kubeus  cited  and  followed  in  gloss  on  I.  10  tit.  10  pa.  5,  per  text 
in  I.  9  tit.  4  lit.  5  Fori  ^^ generosorum'',  and  I.  6  tit.  4  lib.  3  Fori. 
The  reason  is  that  a  spouse  during  widowhood  is  deemed  to  con- 
tinue in  his  previous  marriage,  see  Cod.  6.59.11  and  Castillo  in 
the  said  I.  16  Taiiri  no.  52  versic.  ''Et  responde'\  This  question 
was  recently  discussed  at  length  by  Matieneo,  gloss  1  hereon  no.  9 
seqq. ;  in  no.  13  he  says  that  the  contrary  opinion  seems  in  accord- 
ance with  law,  and  in  no.  16  he  answers  the  said  laws  Fori  by 
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saying  that  their  custom  must  be  proved  and  that  he  had  observed 
the  contrary  practice  in  the  Pincian  Court  of  Chancery;  finally 
in  nos.  17  to  26  he  decides  the  question  by  distinguishing  between 
different  cases  and  concludes  that  in  nearly  all  cases  this  partner- 
ship and  community  of  goods  continues  so  as  to  give  a  share  of 
the  profits  to  the  heirs  of  the  wife.  And  thus  the  opinion  of 
Palatius  Rubeus  and  Gregorius  cited  above  should,  it  seems,  be 
adopted  since  it  is  grounded  on  principles  of  law,  judging  from 
what  is  adduced  by  Matienco,  no.  9  and  the  five  following  nos. 
and  from  no.  26  with  a  few  nos.  following,  where  he  distinguishes 
this  from  the  case  of  brothers  continuing  to  exist  in  community 
after  the  death  of  their  parents.  Because,  too,  the  above-men- 
tioned laws  Fori  help  greatly  to  this  conclusion;  where  their  cus- 
tom is  proved,  the  matter  will  be  clear,  but  w^here  it  is  not  proved, 
the  point  will  be  doubtful  and  worthy  of  further  consideration. 
Although  I  rather  like  the  distinction  made  by  Matienco  at  no. 
17  seqq.  As  to  whether,  if  a  widow  is  guardian  of  her  children, 
this  community  of  goods  then  ceases,  see  Palatius  Rubeus,  uhi.  sup. 
no.  31,  where  he  leaves  it  for  further  consideration.  I  ask  farther 
whether,  if  a  husband  before  marriage  buys  something  and  post- 
pones the  date  of  payment  and  that  date  occurs  after  the  marriage 
has  been  performed  and  the  wife  has  been  taken  to  her  new  home, 
16.  in  such  a  case  a  moiety  of  the  goods  so  brought  will  be  due*  to 
the  wife  and  her  heirs.  This  question  is  discussed  by  Cassaneus  in 
consuet.  Bur  gun.  tit.  ^'desdroychz''  Ruhr  4  ^  9  in  text.  "  de  tous 
debit"  no.  3  fol.  172  col.  3  seqq.  There  he  seems  to  hold  the 
negative;  but  in  the  same  Rubric  §  2  in  text  ''Et  acquest."  2  no.  8 
fol.  136  from  Baldus  in  Cod.  6.20.6.  he  says  that  property  which 
accrues  after  death  by  reason  of  an  antecedent  contract  must  be 
shared  while  it  is  otherwise  in  the  case  of  a  last  wish.  But  I 
say  that  goods  so  bought  are  not  shared  but  the  expense  involved 
by  payment  for  them  during  marriage  after  the  wife  has  been 
taken  to  her  new  home  must  be  shared,  since  that  amount  is  taken 
from  the  common  property.  This  is  so  unless  the  husband  paid 
with  private  money  brought  by  him  to  the  marriage;  for  in  that 
case  the  wife  will  profit  nothing  by  their  price.  The  same  rule 
applies  if  in  payment  for  such  goods  the  husband  offers  an  inher- 
itance or  an  estate  from  his  capital  or  if  he  sells  an  estate  and 
VTith  the  proceeds  pays  the  price  of  the  goods  purchased  before 
and  paid  for  during  marriage.  And  the  same  would  appear  to 
be  true  when  the  husband  during  marriage  sells  an  estate  from 
the  property  brought  by  him  to  the  marriage  and  with  the  pro- 
ceeds buys  another  estate  for  the  same  price;  for  in  this  case 
neither  the  proceeds  nor  the  estate  bought  therewith  need  be 
shared  with  the  wife,  since  it  succeeds  to  and  is  subrogated  to  the 
estate  which  was  sold,  see  Dig.  2.11.10.2,  Dig.  35.1.28  and  in  favour 
of  this  view  seems  to  be  the  text  of  Dig.  24.1.36.1  and  Baldus 
thereon  in  utraque  lectu.,  quoted  on  this  point  by  Cassaneus  in 
the  said  §  2  and  in  the  said  fol.  136  n.  7,  where  he  himself  advises 
that  in  such  a  case  the  husband  should  make  before  a  judge  a 
declaration  that  he  wishes  the  thing  so  bought  with  money  from 
his  patrimony  to  take  the  place  of  his  patrimony  and  that  other- 
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wise  he  would  not  have  bought  the  thing.  I  advise  him  further 
that  in  sucli  a  case  the  wife  should  by  permission  of  the  judge  and 
of  the  husband  give  her  consent. 

Ayan  los  de  por  medio. — And  it  is  quite  true  that  immediately 

17.  upon  any  goods  being  acquired  by  the  husband*  o^\^lership  and 
possession  of  a  moiety  of  them  is  transferred  to  the  wife,  con- 
structively and  potentially  though  not  actually,  without  any  deliv- 
ery, but  revocably  not  irrevocably.  This  is  well  shown  by  Covar- 
ruvias  Uh.  3  Yari.  cap.  19  per  totum  and  others  cited  by  Gomerius 
Leon  in  his  Century  of  legal  information  I  and  Baeza  de  decima 
tut.  cap.  31  no.  5  and  Ant.  Gom.  Vol.  II  cap.  5  no.  3  and  Tellius 
(very  good)  in  I.  16  Tauri.  no.  9  seqq.  and  gloss  magna  col.  3 
in  the  middle  of  I.  55  tit.  5  part.  5  and  Suarez  Titulo  de  las  ganan- 
cias  versic.  '^ulterius  qiiaero'*  in  princip.  fol.  19  and  Matieneo 
gloss  hereon  3  no.  2  seqq.;  it  is  attested  as  the  more  common  view 
by  Angulo.  ?.  3  gloss  4  no.  5  of  that  book  5  which  I  saw  after  this, 
and  lastly  it  is  supported  by  Ayora  in  his  treatise  on  partitions 
vol.  II  par.  ^' questioned'  41  no.  44  seqq.  Although  Tellius,  iihi 
sup.  no.  11,  thinks  differently  and  wrongly.  Consequently,  since 
it  is  constructively  and  potentially  and  not  actually  or  irrevocably 
that  ownership  and  possession  passes,  these  profits  can  during 
marriage  be  alienated  by  the  husband,  as  is  laid  down  by  law  5  of 
this  title  where  we  shall  have  something  to  say. 

18.  *0n  the  question  of  whether  a  woman  can  sue  in  respect  of  her 
moiety  of  the  profits  without  an  assignment  from  the  heirs  of  her 
deceased  husband,  I  distinguish  between  two  cases.  The  first  is  in 
respect  of  suing  to  obtain  a  division  of  the  profits  with  her  hus- 
band's heirs;  there  is  no  doubt  that  she  can  do  this  without  an 
assignment.  The  second  case  is  as  to  suing  for  profits  and  her 
moiety  of  them  from  any  third  party.  And  here  we  must  dis- 
tinguish :  if  the  wife  is  together  with  her  husband  included  in  the 
deed  of  sale  or  of  debt,  then  she  can,  as  being  included  in  the  deed, 
enforce  her  rights  in  respect  of  her  moiety  against  the  debtor  with- 
out any  assignment  from  the  heirs ;  but  if  she  is  not  included  in  the 
deed,  she  cannot.  This  is  the  view  of  Mansuerius  and  Rebuffus, 
cited  and  followed  by  Avendanus  responso.  20  no.  3  versic  "Tamen 
contra' ',  and  of  Didacus  Perez  in  /.  4  tit.  8  lih.  3  Ordinamenti  pa. 
1086  versic.  "Deducitur  secundo".  In  a  doubtful  case  there  is  no 
presumption  that  an  assignment  has  been  made.  Cod.  8.41.10  and 
11.  So  if  a  debtor  sells  an  estate  to  someone  in  order  that  with  the 
proceeds  of  sale  the  purchaser  may  pay  off  the  creditors  of  the 

19.  vendor,  the  creditors  cannot  sue  the  purchaser*  without  an  assign- 
ment, according  to  Beuvenut.  on  mercantile  law  in  the  chapter  on 
bankruptcy  col.  333  no.  9  in  parvis.  Inclining  to  the  contrary  view, 
however,  viz,  that  a  woman  can  in  all  cases  take  action,  without 
an  assignment  from  the  heirs,  on  behalf  of  her  moiety  against  her 
husband's  debtors,  is  the  fact  that  a  wife,  as  we  have  said,  has 
transferred  to  her  ownership  and  possession  of  goods  which  come 
as  profit  as  soon  as  her  husband  acquires  the  profit,  as  we  have  seen 
under  this  heading.  And  therefore  since  she  has  ownership  and 
possession,  she  can  sue  as  owner,  and  no  assignment  is  necessary. 
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Further  in  order  to  enforce  a  contract  it  siififices  that  the  person 
who  seeks  enforcement  should  be  by  implication  included  in  the 
deed ;  in  this  way  the  heir  of  a  man  who  is  included  in  a  deed  can 
take  proceeding's  to  enforce  it,  though  he  was  not  named  in  it 
himself,  as  we  said  in  the  last  law  tit.  2.1  no.  20  lib.  4  supra.  By 
our  laws  a  husband  who  purchases  and  makes  profit  acquires  for 
himself  and  his  wife,  by  I.  2  tit.  16  below.  A  man  can  make  a 
stipulation  on  behalf  of  a  third  party,  and  by  stipulation  a  con- 
tract is  formed  and  so  the  right  to  enforce  it,  as  I  said  in  the  said 
last  law  no.  16  and  two  following.  So  also  in  the  case  of  a  woman 
for  whom  her  husband  has  acquired  a  half -share  of  profits.  In  law 
roundabout  ways  should  be  avoided ;  therefore  this  roundabout  way 
of  assignment  should  be  avoided.  Furthermore,  husband  and  wife, 
as  we  said  under  this  heading,  by  reason  of  the  universal  partner- 
ship of  profits  which  they  have  contracted,  share  mutually  all  such 
profits.  And  a  member  of  a  universal  partnership  can  sue  for  the 
profits  of  the  partnership  without  a  mandate  or  assignment  from 
his  partner,  see  the  exceptional  text  of  I.  6  tit.  10  par.  5.  For 
partners  are  said  to  have  a  mutual  mandate,  from  the  common  view 
asserted  by  Oros.  on  Dig.  2.14.27  col.  850  and  by  Jas.  on  Dig. 
45.1.72.  no.  9  for.  99,  and  as  is  expressly  noted  by  Avendanus  in 
ca.  12  praetor  no.  16  lib.  2,  where  he  also  says  that  if  anyone 
21.  takes  on  lease  property*  belonging  to  the  public  property  of  the 
State  and  then  shares  such  property  with  third  parties  thus  making 
them  his  partners  in  the  lease,  the  State  can  sue  such  partners 
for  payment  of  the  rent  of  the  lease  in  the  same  way  as  it  can 
sue  the  principal  lessee;  similarly  such  partners,  according  to 
Avendanus  loc.  cit.  no.  16,  can  without  an  assignment  sue  those 
who  owe  money  to  the  State  in  respect  of  such  property,  just  as  can 
the  principal  lessee.  This  is  made  more  clear  by  the  words  of 
Ancharr.  cons.  332.  If  this  is  so,  a  fortiori  a  wife  can,  without 
an  assignment  from  her  deceased  husband's  heirs,  sue  even  in 
respect  of  debts  owing.  And  these  considerations  are  all  the  more 
pressing  in  that  they  do  not  give  rise  to  a  satisfactory  conclusion. 
And  previously  in  I.  13  tit.  13  no.  19  I  so  held  in  opposition  to  the 
view  of  Avendanus  and  Didacus  Perez.  But  although  I  there  said 
that  different  considerations  apply  in  the  case  of  incorporeal 
rights,  now,  however,  on  further  consideration  I  am  of  opinion 
that  the  same  rule  applies  to  debts  owing  and  to  incorporeal  rights 
just  as  to  other  property.  For  by  our  laws  o'^aiership  and  pos- 
session of  a  moiety  of  all  profits  without  distinction  are  trans- 
ferred to  the  wife,  and  by  the  said  law  6  the  "wife  can  sue  in  respect 
of  them  as  being  profits  made  and  is  deemed  to  have  a  mandate  in 
that  behalf.  Therefore  my  present  view  is  the  correct  one,  and  is 
not  opposed  by  Dig.  17.2.3,  where  it  is  said  that  debts  owing  to  and 
acquired  by  a  partner  are  not  made  common  by  a  partnership 
action  unless  an  assignment  takes  place ;  for  that  is  so  only  if  there 
is  nothing  to  the  contrary  specifically  provided  by  law;  and  we  do 
find  such  a  specific  provision  in  our  laws  as  regards  husband  and 
wife,  both  as  to  ownership  and  as  to  possession.  Granted  that  such 
rights  are  not  made  common  by  a  partnership  action,  by  our  laws 
they  are  made  common,  by  the  said  law  6 ;  and  consequently  recov- 
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ery  of  debts  is  permitted  even  to  the  partner  who  did  not  acquire 
them.  Therefore  we  must  hold  without  distinction  that  a  wife 
acquires  her  moiety  of  profits  without  assignment  and  that  the  pos- 
sessory remedy  is  competent  to  her  for  the  recovery  of  her  moiety  of 
debts  owing  or  incorporeal  rights  just  as  it  is  for  the  recovery  of 
immovable  property  acquired  during  marriage.  Avendanus  and 
Didacus  Perez,  uhi  sup.,  admit  that  if  a  wife  is  included  in  the 
deed  she  can  sue  for  her  rights  and  debts  owing.  And  so  the 
matter  does  not  depend  on  assignment  by  the  deceased  husband's 
heirs ;  for  if  it  did,  assignment  would  be  necessary  even  in  that  case. 
22.  And  the  implied  delivery  of  this  kind*  has  from  the  commence- 
ment of  the  partnership  the  force  of  an  undertaking;  this  is  the 
opinion  of  the  glossators  and  Doctors  on  Dig.  17.2.2,  approved  by 
Tiraquellus  de  constituto  par.  2  ampliatione  32  no.  6  in  fin.  and 
Covarruvias  Variar.  cap.  19  no.  3  and  Matienco  here  glos.  3  no.  19. 
But  where  there  is  an  undertaking,  the  rule  in  Dig.  17.2.2  does  not 
apply,  according  to  Molina  de  Primogeniis  lib.  4  c.  2  nos.  33  and 
36,  where  in  no.  39  he  says  that  by  undertaking  an  assignment  takes 
place  with  regard  to  corporeal  property.  And  since,  as  I  have 
said,  by  this  implied  deliver}^  of  o\\Tiership  an  undertaking  is 
•}  also  implied,  so  too  must  assignment  be  implied.    Thus  the  opinion 

1  of  Avendanus  and  Didacus  Perez  is  altogether  refuted,  and  my 

)  view  is   admirably   confirmed — a   view  which   you   will   not   find 

^  dealt  with  and  examined  in  this  way  by  any  other  person.     If  a 

!  23.  thing  is  pre-empted*  by  a  husband  by  retractus  through  kinship, 

:j  is  it  to  be  held  a  profit  so  that  the  wife  takes  a  moiety  ?   Avendanus 

responso.  39  holds  for  eight  reasons  that  it  is.    Didacus  Perez,  how- 
ever, in  I.  4  tit.  4  lib.  5  C.  1  p.  265  versic.  ^^diibium  censeri  solef 
seqq.,  says  the  contrary.     And  on  page  166  col.  1  in  fine  he  cites 
•;  others  who  hold  this  view  in  a  similar  case  viz.  that  of  an  usufruct 

']  of  a  thing  which  is  brought  by  the  wife  to  marriage  from  her  o"svn 

property;  in  that  case  the  husband  does  not  acquire  a  moiety  of 
the  consolidated  usufruct,  even  if  the  consolidation  takes  place 
during  marriage;  for  it  accrues  by  reason  of  something  external 
to  the  thing,  without  work  or  industry,  like  increment  accruing  to 
a  thing  by  lapse  of  time,  of  which  no  part  is  given  to  the  husband 
as  it  inures  entirely  to  the  wife  who  owned  the  thing,  and  vice 
versa  if  the  thing  belonged  to  the  hu.sband.  This  is  the  view  of 
Covarruvias  in  either  case,  in  4  part.  cap.  7  §  i  no.  9;  also  of  Anton- 
ius  Gomez  Vol.  2  cap.  15  no.  9  and  gloss  on  ^^Oestimada'^  in  I.  18 
tit.  11  part.  4,  where  he  argvies  from  this  question  whether  the  same 
rule  applies  if  a  husband  before  marriage  sells  an  article  with  a 
pact  to  repurchase  and  subsequently  repurchases  it  during  mar- 
riage. And  what  of  a  thing  to  which  a  husband  has  commenced 
to  get  title  by  prescription  before  marriage  and  subsequently 
24.  perfects  his  title  by  prescription  during  marriage?*  On  this  point 
Palatius  Rubeus  and  Covarruvias  leave  the  matter  for  considera- 
tion, xihi  sup.  no.  10;  and  with  them  agrees  the  discussion  of 
Didacus  Perez  on  the  said  I.  4  tit.  4  lit).  5  Ordinamen.  pag.  167  col. 
2  versic  ^^quid  autem  erit'\  If  a  husband  before  marriage  buys 
a  house  with  title  and  in  good  faith  from  one  who  is  not  the  owner 


Azevedo  ^  ^  ^ 

and  then  during  marriage  acquires  title  by  prescription  through 
lapse  of  time,  is  this  to  be  shared  with  the  wife  ?  The  answer  may 
be  seen  in  the  above-mentioned  writers  (since  the  matter  is  there 
discussed  at  length)  in  order  that  we  may  pass  rapidly  on.  In  the 
case  of  buying-back  (retractus)  I  adhere  to  the  view  of  Avenda- 
nus;  in  the  other  cases  I  like  the  view  of  the  Doctors,  whatever 
Montalvus  may  have  thought  I.  1  tit.  3  gloss  Por  medio  col.  3  versic 
*Uinde  not.''  lib.  3  Fori. 

Donadio  de  Bey.  Therefore  some  other  rule  will  have  to  apply 
to  gifts  made  by  someone  other  than  the  King;  for  inclusion  of 
the  one  is  exclusion  of  the  other  Dig.  5.1.12;  and  a  limited  pro- 
vision must  have  a  limited  effect  Cod.  2.4.3.  Nevertheless  the  same 
25.  must  be  said  in  the  case  of  all  gifts*  by  whomsoever  made.  They 
are  not  shareable  between  partners.  Dig.  17.2.9,  Dig.  17.2.52.6,  at 
the  words  ''anything  which  they  get  from  other  sources,  need  not 
be  thrown  into  the  common  stock"  Baldus  on  Cod.  6.61.6,  and 
Didacus  Perez  in  I.  1  gloss  '^e  si  fiiere''  tit.  4  lib.  5  Ordi.  pag.  159. 
Matienco  in  the  following  law  gloss  4  gives  the  reason  viz.  that  the 
real  cause  of  the  profit  is  the  spouse  to  whom  the  gift  was  made; 
there  is  a  presumption  that  between  friends  gifts  are  made  from 
natural  affection  rather  than  from  any  other  reason.  Dig.  24.1.2, 
Dig.  17.1.60;  and  so  the  gift  is  acquired  by  the  donee  alone,  since 
it  was  owing  to  him  that  it  was  made,  as  can  be  said  from  the  said 
laws  and  the  above-mentioned  I.  3  infra  eo  expressly  on  this  point. 
From  which  principle  it  may  be  inferred  that  if  a  kinsman  of  the 
husband  makes  with  a  view  to  the  husband  some  gift  to  the  wife, 
it  is  the  husband  alone  who  acquires;  see  Clarus  lib.  4  sentent. 
§  donatio,  quaestione  10  no.  2,  and,  better,  Palatius  Rubeus  in 
Rubric  §  45.  Consider  this  more  carefully;  for  law  3  infra  eo 
speaks  generally  of  gifts  by  whomsoever  of  the  relatives  or  friends 
made  and  makes  no  distinction.  This  is  my  new  consideration  on 
this  law  which  I  have  never  hitherto  seen  aclvanced  by  anyone  else. 
In  the  following  law  3  in  my  gloss  on  ^'0  de  pariente"  I  repeat 
it  at  greater  length.  Does  our  law  apply  to  remunerative  gifts? 
See  Didacus  Perez  ubi  sup.  p.  158  in  fin.  and  p.  159  col.  2,  and 
Matienco  in  I.  3  infra  eo.  glos.  4  where  he  was  willing  to  rely  on 
Arius  Pinnelus  on  Cod.  6.60.1  par.  3  no.  60  versic  "probatur''  seqq. 
See  also  Covarruvias  in  his  chapter  '^Ciim  in  officiis''  no.  fin.  ad 
fin.  With  regard  to  wills  see  these  writers  and  Suarez  here  in  his 
third  limitation  versic.  ^'neque  obstat  si  dicas".  With  regard  to 
royal  gifts,  of  which  mention  is  made  in  the  words  of  our  text,  see 
at  length  Suarez  in  Titulo  de  las  ganancias  7  limitation,  and  Tel- 
lius  I.  16  Tauri  no.  14.  It  was  on  this  point  that  doubt  was  felt  by 
Rebuffus  in  Yol.  II  Constit.  Franc,  tit.  "ut  benefi.  ante  vaca.'' 
articulo.  2  glos.  fin.  fol.  355.  But  in  our  kingdom  there  is  now  by 
our  law  no  doubt  on  this  point;  and  Matienco  here  sub  gloss.  4 
no.  2  amplifies  the  law,  following  Roderico  Suarez,  ubi  sup.,  and 
says  that  it  applies  even  if  it  were  with  a  view  to  the  partnership 
that  the  King  made  such  a  gift  to  one  of  the  spouses.  Another 
reason  is  given  by  Montalvus  in  I.  1  in  gloss  de  Bey  tit.  3  lib. 
3  Fori. 
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A  quien  lo  diere.  Compare  law  6  tit.  10  of  this  book.  This 
is  because  personal  profits  are  not  shared,  according  to  the  large 
gloss  on  law  3  tit.  10  part.  5.  noting  to  this  effect  on  our  law.  This 
is  another  reason,  additional  to  that  which  we  noted  in  the  last 
gloss ;  but  in  this  case  I.  6  tit.  7  of  this  book  does  not  apph^,  as  I  say 
there  in  the  final  gloss.  As  to  whether  the  power  of  accepting  the 
26.  moiety  passes  to  the  wife's  heir's  if  she  has  not  herself  accepted,* 
see  Pinelus  on  Cod.  6.60.1  part.  1  nos.  36  and  37.  So  much  for 
this  law. 


Azevedo  i  ^  ^ 


LAWS  3  AND  4. 

Summary. 

These  laws  enumerate  the  eases  in  which  profits  made  during 
marriap-e  are  not  shared  between  husband  and  wife.  They  are  explana- 
tory of  what  precedes.     They  are  leges  Fori  2  and  fn.  tit.  3  lib.  3  Fori. 

Summaries. 

1.  What  is  included  in  the  heading  "acquisitions"? 

2.  Although  the  statutory  portion  of  a  son  is  not  during  the  father's  life 
strictly  speaking  a  debt,  yet  it   is  a  quasi-debt. 

3.  The  differences  between  contracts  and  dying  wishes  are  dealt  with  by 
reference. 

4.  An  explanation  of  Dig.  17.2.13. 

5.  Profit   (lucrum)    is  a  generic  term,  acquisition   (quaestus)   specific. 

6.  A  friend  is  reckoned  as  a  kinsman. 

7.  If  a  gift  is  made  to  a  wife  by  a  kinsman  of  the  husband  with  a  view  to 
the  husband,  to  which  of  the  spouses  does  it  belong?  To  both?  This  is 
discussed  here  and  in  the  three  following  paragraphs  and  is  decided  in 
paragraph  10. 

8.  Gifts  made  to  a  wife  with  a  view  to  the  husband  belong  to  the  husband 
and  vice  versa.     A  decision    in    paragraph   10. 

9.  Gif^ts  made  to  a  partner  even  if  made  by  reason  of  the  partnership  belong  to 
the  donee  alone.     See  also  as  to  gifts  to  ambassadors. 

10.  A  rule  for  interpreting  the  dispositions  of  testators,  of  those  who  make 
contracts,  and  of  others. 

11.  If  a  legacy  is  made  to  a  Bishop,  when  is  it  presumed  to  have  been  left  on 
account   of   the   Church? 

12.  If  after  the  death  of  the  husband  his  kinsmen  make  a  gift  to  the  wife  with 
a  view  to  the  husband,  will  it  belong  to  the  heir? 

13.  Losses  incurred  on  behalf  of  the  partnership  are  to  be  shared;  aliter  if 
they  are   incurred   by   reason   of  one   member  cniy. 

14.  Gifts  made  to  a  husband  who  is  on  military  service  at  the  common  charge 
of  husband  and  wife  are   profits. 

15.  The  fruits  of  military  (castrensia)  or  quasi-military  (quasi-castrensia) 
goods  are  shared  between  husband  and  wife,  even  though  the  goods  whence 
the  fruits  come  are  not  shared.  16.  What  if  the  fruits  are  the  fruits  of 
cattle  or  of  female  slaves. 

16.  Law  20  tit.  11  par.  4  is  corrected  by  these  laws  with  reference  to  the  off- 
spring of  female  slaves. 

18.  As  to  the  offspring  of  female  slaves,  though  perhaps  they  are  not  reckoned 
as  fruits  yet  they  are  reckoned  as  returns. 

19.  The  sale  of  a  "gabela"  of  fruits  does  not  include  a  usufruct  of  slaves  who 
are   born. 

20.  Are  the  records  of  a  notary  to  be  shared  with  his  wife  on  his  death?  (up 
to  para.  21) 

21.  A  thing  which   is  not  re-born   is  not  a  fruit. 

22.  Are  the  fruits  of  the  wife's  separate  estate  (bona  paraphernalia)  to  be 
shared?  The  husband  is  nowadays  the  administrator  of  such  goods  just  as 
he  is  of  the  dowry. 

23.  The  husband's  goods  are  impliedly  pledged  for  the  wife's  separate  estate, 
although  the  wife  gets  no  right  of  preference   in  respect  of  them. 
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24.  Is  a  husband  liable  in  respect  of  waste  of  goods  belonging  to  his  wife's 
separate  estate? 

25.  If  an  estate  in  fee  (feudum)  devolves  on  the  wife  during  marriage,  is  it 
separate  estate? 

26.  Does  a  wife  acquire  a  moiety  of  a  right  of  presentation  acquired  during 
marriage? 

27.  Fruits  of  primogeniture  (fructus  primogenii)  are  shared  between  husband 
and  wife  even  after  the  death  of  the  husband.  At  the  present  time  the  old 
rules  as  to  the  division  of  such  fruits  are  obsolete. 

28.  If  goods  are  left  on  hire  at  the  death  of  the  husband,  are  the  fruits  to  be 
divided? 

De  herencia  de  padre  o  de  madre.  The  word  '* acquisitions" 
includes  only  such  things  as  are  acquired  during  marriage  by 
human  industry,  labour,  or  skill  by  either  of  the  spouses,  as  is 
sufficiently  shown  by  Dig.  17.2.8.  And  to  acquire  is  to  profit  see 
capit,  transmissa  and  capite  pastoralis,  de  decimis,  Ancharra  consil. 
65  col.  1  no.  1  lib.  1.  And  the  inheritance  of  parents  is  by  the 
law  of  nature  and  by  natural  reason  owed  to  their  sons,  accord- 
ing to  the  words  of  Apostolus  who  says:  "Son"  therefore  ''heir" 
in  capite  ^^si  pater"  de  testamentis  6.     And  although  the  statu- 

2.  tory  portion  is  not  strictly  owed  to  the  sons*  during  the  father's 
life,  yet  it  is  quasi-owed,  according  to  the  gloss  on  Cod.  1.18.3, 
which  is  approved  by  Segura  in  his  lecture  (no.  115)  on  Dig. 
28.2.3.6  and  the  Commentator  there.  It  is  not  by  industry,  labour, 
or  skill  that  an  inheritance  is  acquired  by  husband  or  wife  when 
they  accept  an  inheritance  from  father,  mother,  other  relative,  or 
friend;  and  so  it  is  not  strange  that  such  inheritances  are  not 
shared  between  husband  and  wife,  whether  they  devolve  by  will 
or  on  intestacy,  see  Cod.  4.37.4.  Thus  an  inheritance  does  not 
come  under  the  head  of  acquisitions.  Dig.  17.2.9  and  the  gloss  on 
Dig.  17.2.8.  In  this  way  you  can  distinguish  between  contracts 
and  quasi-contracts  on  the  one  hand  and  gifts  and  dying  wishes 
on  the  other.  Property  acquired  by  onerous  contract  during  mar- 
riage is  shared;  but  it  is  not  so  in  the  case  of  profits  coming  by 
gift  without  consideration  (see  the  foregoing  laws  and  this  law) 
or  by  will  or  on  intestacy,  according  to  our  law.     This  is  one  of 

3.  the  differences  between  contracts  and  dying  wishes;  for  others* 
see  Decius  on  Dig.  12.1.3  (no.  42)  and  the  Commentator  on  Segura 
in  his  lecture  on  Dig.  45.1.23    (nos.   11-56).     What  I  have  said 

4.  above  seems*  to  be  opposed  to  the  text  of  Dig.  17.2.13,  from  which 
we  can  gather  (as  is  said  in  gloss  1  I.  7  tit.  10  par.  5)  that  the 
word  "profit"  is  generic,  and  therefore  includes  not  only  acquisi- 
tive  acts  but  also  non-acquisitive  acts,  so  that  we  should  hold  the 
same  view  in  the  present  case.  But  the  difficulty  is  easily  dis- 
posed of.  In  our  case  the  partnership  contract  is  simple,  and  in 
this  case  only  acquisitive  acts  are  included ;  but  if  the  contracting 
parties  add  that  they  ^^^sh  to  be  partners  in  profits  as  well,  then 
the  partnership  is  deemed  to  apply  to  non-acquisitive  acts  as  well. 
Moreover  it  seems  to  be  urged  that  the  rule  cannot  be  deduced  from 
the  above-mentioned  Dig.  17.2.13;  for  there  the  word  "profit"  is 
of  no  more  effect  than  the  word  ' '  acquisition ' ',  and  so  the  rule  can- 
not be  deduced  therefrom.  Nevertheless  we  must  say  that  the 
rule  can  be  most  clearly  deduced  therefrom;  the  reason  being  that 
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there  the  word  ''profit"  is  of  no  more  effect  than  the  word  ''acqui- 

5.  sition",  because  ''profit"  is  generic*  and  "acquisition"  specific, 
and  the  meaning  of  "profit"  is  cut  down  to  mean  "acquisition" 
owing  to  the  fact  that  immediately  after  the  genus  is  placed  the 
species,  being  so  placed  expositively  or  determinatively.  To  this 
effect  see  Bartolus  on  Dig.  33.7.12,  whence  we  can  clearly  see  that, 
if  the  word  "profit"  were  not  there  so  placed  restrictively,  it 
would  include  all  profits  acquired  even  above  and  beyond  acquisi- 
tive acts.  And  thus  the  above  mentioned  rule  is  well  supported 
by  gloss  1  on  the  said  law  7  on  the  strength  of  Dig.  17.2.13. 

0  de  donadio.  See  what  we  said  in  the  preceding  law  in  the 
gloss  on  Donadio  de  Rey.  And  see  later  Burgos  de  Paz  Junior 
quaest.  11  differing  totally  from  me. 

Amiga.     Here  you  have  the  text  expressly  providing  that  a 

6.  friend  is  counted  as  a  relative*  and  kinsman.  As  is  said  in  proverb. 
18:  "A  man  who  is  friendly  to  a  partnership  will  be  more  friendly 
than  a  brother."  and  Ecclesiasti.  6 :  "  A  friend,  if  he  remains  your 
friend,  will  stay  tied  to  you  like  a  co-equal ' ' ;  and  in  the  same 
place :  "A  faithful  friend  is  a  mighty  bulwark ;  who  finds  him 
finds  a  treasure."  and  again  in  chapter  14:  "Before  dying,  do 
good  to  your  friend."  Friendship  has  the  effect  of  brotherhood, 
see  Dig.  28.5.59.1  at  the  words:  "A  man  who  though  not  a  brother 
is  loved  with  brotherly  affection  is  rightly  instituted  heir  in  his 
own  name  with  the  title  of  brother"  See  also  Dig.  17.2.63.  I 
talked  at  length  about  friends  in  I.  34  tit.  6  lib.  3  supra,  no.  3  seqq. 
where  I  said  that  great  friendship  was  comparable  with  blood 
relationship.  And  so,  since  a  friend  is  as  it  were  a  blood  relation, 
it  is  not  strange  that,  if  for  this  special  reason  he  is  instituted 
heir  by  his  friend  or  made  the  recipient  of  a  gift,  he  does  not  share 
it  with  his  partner,  as  is  set  out  here. 

0  de  pariente.  Need  the  giver  be  a  kinsman  of  the  spouse 
to  whom  he  gives  the  legacy  or  gift?  Or  is  it  sufficient  and  is  the 
effect  the  same  if  the  giver  is  a  kinsman  of  the  other  spouse?  If 
we  consider  our  law,  we  must  say  that  the  same  rule  applies  in 
either  case;  for  the  gift  or  legacj^  is  presumed  to  have  been  made 
with  a  view  to  the  person  of  the  recipient,  although  the  partner- 
ship may  have  been  the  occasion  of  the  profit.  I  once  in  actual 
practice  had  to  advise  whether  a  gift  to  a  wife  by  a  kinsman  of  her 
husband  was  to  be  made  over  to  the  wife  or  to  the  husband  or  to  be 
common  property  during  marriage  and  to  be  subsequently  divided 
between  the  wife  and  the  heirs  of  her  husband.  Before  I  come  to 
this  question,  let  us  exclude  one  case  which  is  free  from  doubt :  it 
will  not  be  common  property ;  whether  it  goes  to  the  wife  or  to  the 
husband,  it  is  not  shared.  This  being  so,  it  seems  that  such  a  gift 
should  go  to  the  husband.  All  gifts  or  presents  to  a  wife  by  her 
8.  husband's  kin  made  in  view  of  the  husband*  (or  in  a  doubtful 
case,  if  this  intention  can  be  understood  from  the  nature  of  the 
thing  given)  may  be  said  to  be  given  by  the  husband  himself  and 
are  acquired  by  him,  see  Dig.  28.6.10.6  and  Cod.  6.61.6  with  the 
gloss  ordinaria  and  the  Doctors  thereon,  and  I.  5  tit.  17  part  4 
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and  the  gloss  there  on  po?'  razon.  Conversely  a  gift  made  to  a 
bridegroom  and  husband  in  view  of  the  bride  and  wife  will  belong 
to  the  bride  not  to  the  husband,  Cod.  5.3.12.  This  is  the  general 
opinion,  as  we  may  see  from  Julius  Clarus  lib.  4  receptariim 
sentent.  qiiaest.  10  no.  2  §  donatio  and  is  dealt  with  at  length  by 
Palatius  Rubeus  in  Ruhrica  §  45  per  totum  with  many  authorities 
to  support  the  proposition.  A  second  support  for  this  view  is 
afforded  by  the  text  of  Auth.  in  donatione  Cod.  5.9.3,  where  it  is 
held  that  if  a  woman  receives  a  wedding  present  from  a  third  party 
for  the  sake  of  her  husband  she  is  bound  to  keep  it  for  the  sons 
of  the  marriage,  just  as  if  it  had  come  from  the  husband  himself; 
see  the  note  of  the  Doctors  thereon,  Anth.  de  nuptiis  Cod.  5.9.3, 
and  c.  collatione  4.  And  so  all  such  things  vrithout  distinction  as 
have  been  given  to  the  wife  by  her  husband's  kin  in  view  of  the 
husband  or  vice  versa  must  be  kept.  Arising  out  of  this  subject, 
Capra  says,  consi.  31,  that  the  provisions  of  Cod.  5.9.6  (which 
define  the  amount  which  a  wife  can  give  as  dowry  to  a  second 
husband)  should  be  observed  even  if  the  wife  does  not  give  to  her 
husband  but  to  a  friend  of  his.  He  is  followed  by  Decius  and  the 
"  writers  quoted  by  Baeza  de  dotihus  cap,  30  no.  4.    This  view  is  not 

I  weakened  by  Roma   consilio   405  incip.   ^'prae   supposiiis".     He 

'  says  that  the  laws  cited  in  our  first  principle  refer  to  gifts  made 

;  on  account  of  marriage  and  to  no  others.     But  the  text  of  Auth. 

§  si  vero  expectet  Cod.  5.9.3  refers  as  well  to  o^ifts  made  before 
marriage  as  to  gifts  made  on  account  of  marriage ;  and  it  seems 
clearly  to  include  all  gifts  made  on  the  occasion  of  marriage, 
especially  since  in  all  such  gifts  the  same  reason  for  considering 
the  husband  is  present.  On  the  other  side,  however,  viz.  that  such 
a  gift  belongs  to  the  wife,  are  the  general  words  used  by  our  law 
discussed  by  me  in  the  last  law;  they  make  no  distinction  whether 
the  gift  is  made  in  view  of  the  husband  or  not ;  and  for  that  reason 
we  should  make  no  distinction  either.  Moreover  when  we  say  that 
a  gift  made  to  a  wife  by  her  husband's  kinsmen  is  said  to  have 
been  made  to  the  husband  himself,  that  is  so  only  by  fiction  and 
legal  presumption,  see  Dig.  29.2.45  and  Cod.  6.61.6.1  gloss  on  ^'ex 
eius  su'hstantia^\  But  a  general  provision  such  as  is  our  law, 
which  must  always  be  construed  in  its  stronger  and  more  dif- 
ficult sense,  should  not  be  explained  by  fictions  and  presumptions. 
To  the  same  effect  is  the  gloss  on  '^in  ipsos"  in  Cod.  6.20.17,  by 
which  it  appears  that  if  my  brother  gives  something  to  my  bride 
it  becomes  at  once  the  property  of  my  bride  and  wife.  This  is 
called  exceptional  by  Palatius  Rubeus  in  Rnhrica  §  44  no.  1  where 
in  no.  2  versic.  ^'lioc  idem  videtiir"  to  support  this  A^iew  he  con- 
siders the  general  words  of  this  law;  and  he  seems  there  to  be  of 
this  opinion  which  most  certainly  I  have  never  seen  before  in  con- 
sidering our  law  on  this  point.  On  this  point  I  refer  to  Dig. 
17.2.60.1,  where  according  to  the  common  reading  it  is  said  that 
if  a  gift  is  made  to  a  partner  by  reason  of  the  partnership  (which 
thus  is  the  cause  of  this  personal  gift)  the  gift  inures  to  the 
9.  recipient*  alone  and  not  to  the  partnership.  This  is  discussed  hy 
Suarez  on  this  point  in  his  treatise  De  las  ganancies  3  limitatione 
paulo  post  princip.  and  again  7  limitatione.     Bartolus,  on  Dig. 
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17.2.60,  says  that  the  reason  is  that  the  partnership  in  such  a  case 
is  only  the  remote  cause  and  so  not  to  be  looked  at.  In  this  way 
consideration  for  the  husband  which  is  the  occasion  of  the  gift, 
is  not  to  be  looked  at,  as  being  only  a  remote  cause.  For  example, 
if  a  partner  is  given  a  castle  by  the  King  because  during  the  part- 
ner's  presence  at  Court  on  the  business  of  the  partnership  he  has 
found  favour  with  the  King  and  so  receives  the  gift ;  in  such  a  case 
the  gift  will  belong  to  the  recipient  and  not  to  .the  partnership, 
according  to  Palatius  Rubeus  in  Euhric.  §  65  no.  65,  (where  he 
discusses  the  point  excellentl}^  and  the  gloss  magna  on  I.  3  tit. 
10  par.  5.  The  same  is  true  if  a  gift  is  made  to  an  ambassador  or 
to  a  legate  of  a  province,  see  the  gloss  on  Dig.  3.3.46.4,  and  Bartolus 
and  the  Doctors  thereon,  and  Palatius  Rubeus  uhi  sup.  §  45  no.  6. 
What  then  are  we  to  say  on  this  point  especially  with  reference  to 
the   provision   of   our   law   among   this   diversity   of   opinion?      I 

10.  should  distinguish  three  eases.*  First  when  it  is  agreed  that  it  is 
on  account  of  the  husband  himself  and  for  no  other  reason  that  the 
gift  was  made  to  the  wife  by  a  kinsman  of  the  husband;  in  that 
case  the  first  opinion  applies,  and  such  a  gift  is  acquired  by  the 
husband.  The  second  case  is  where  it  is  agreed  that  the  gift  was 
made  to  the  wife  alone;  in  that  case  the  gift  is  made  to  her  per- 
sonally, and  the  second  opinion  applies.  This  is  expressly  stated 
by  the  above-mentioned  gloss  on  "in  ipsos''  Cod.  6.20.17  and  the 
above-mentioned  Dig.  17.2.60.1;  and  this  is  the  view  of  Palatius 
Rubeus  in  §  45  no.  6  (mentioned  above),  and  to  this  case  we  can 
apply  his  statements  in  §  44,  where  in  versic.  "hoc  tamen  intelligo" 
he  so  holds  and  asserts,  setting  out  these  two  cases.  The  third 
case  is  where  there  is  a  doubt  whether  the  donor  meant  to  give 
to  the  wife  alone  or  whether  he  gave  in  view  of  the  husband.  In 
such  a  case  I  agree  with  the  opinion  of  Angelus  on  Dig.  28.6.10.6, 
cited  by  Palatius  Rubeus  in  §  45  no.  8.  If  the  article  or  substance 
given  is  suitable  to  the  husband  e.g.  arms  or  a  horse  or  the  like, 
it  will  be  presumed  to  have  been  given  to  the  husband;  similarly 
if  the  article  is  indifferent  and  befits  the  wife  as  well  as  it  does  the 
husband,  when  it  is  in  exactly  the  same  state,  not  being  designed 
for  any  particular  use.  But  it  is  otherwise  if  the  article  giA^en  is 
only  suitable  for  the  wife;  for  then  it  is  given  to  her  alone  and 
not  to  the  husband.  In  this  way  we  must  divine  the  intention  of 
the  donor  from  the  nature  of  the  article  given.  The  arguments 
of  Alexander  to  the  contrary,  quoted  by  Palatius  Rubeus  §  45 
nos.  8  and  9  do  not  satisfy  me  that  this  reconciliation  is  not  cor- 
rect. Alternatively,  this  third  case  can  be  decided  on  the  ground 
that  if  in  any  place  it  is  customary  for  the  husband's  kinsmen 
to  make  gifts  to  the  wife  and  vice  versa,  and  in  such  a  case  for 
the  gifts  to  accrue  to  the  donee,  such  a  custom  will  be  valid ;  and 
our  second  view  will  thus  be  supported.  But  if  there  is  no  such 
custom,  the  first  view  will  hold  good  and  this  supports  the  first 
reconciliation  of  views  based  on  Angelus  in  opposition  to  Alex- 
ander.   This  is  the  correct  and  proper  rule  for  interpreting  the  dis- 

11.  positions  of  testators  and  of  contracting  parties  and  of  others* 
viz.  that  they  must  be  understood  in  the  light  of  the  nature  of  the 
article,   the   subject   matter,   and   the   rules   of   law,   see  Didacus 
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Covarruvias  in  practica.  cap.  38  no.  12.  Indeed  it  is  from  the 
nature  of  an  article  bequeathed  that  we  gather  the  intention  of  a 
testator.     For  although  a  legacy  left  to  a  Bishop  by  his  kins- 

12.  man*  is  presumed  to  have  been  left  with  intent  to  benefit  him 
personally  and  not  to  benefit  the  Church,  see  c.  2  C  XXXIII  qu. 
1,  yet  this  presumption  does  not  apply  if  the  testator  bequeathed 
a  chalice  or  a  paten  or  a  bell ;  for  in  this  latter  case  it  is  presumed 
from  the  nature  of  the  article  bequeathed  that  the  legacy  is  to  the 
Church,  as  the  Doctors  hold  generally  in  c.  2  C  XXXIII  qu.  1  above. 
This  is  attested  and  followed  by  Soci.  Senex  on  Dig.  34.5.2  (no. 
14).  The  same  rule  applies  conversely:  if  a  legacy  is  given  to  a 
Bishop  b}^  a  stranger,  the  legacy  is  presumed  to  have  been  made 
with  a  view  to  the  Church  and  is  acquired  by  the  Church,  c.  2 
C  XXXIII  qu.  1 ;  but  this  does  not  apply  if  some  other  conclusion 
can  be  drawn  from  the  nature  of  the  legacy  e.g.  if  someone  were 
to  bequeath  to  a  prelate  a  falcon  or  hounds,  as  is  said  by  the 
Doctors,  c.  2  C  XXXIII  qu.  1,  and  Soci.  ithi  sup.  no.  15  and  Man- 
tica.  de  coniectur.  idtima.  volunt.  lih.  6  c.  12  no.  4.  Thus  you  see 
that  if  the  custom  on  which  is  based  our  second  reconciliation 
is  non-existent,  the  first  reconciliation,  that  of  Angelus,  should  be 
adopted,  whatever  Alexander  may  have  thought  as  to  these  views. 
As  to  who  has  to  bear  the  onus  of  proof  of  affection  and  kinship 
and  the  contrary,  this  is  dealt  with  by  Alciatus,  quoted  by  Covar- 
ruvias on  c.  2  C^XXXIII  qu.  1.  But  how  if,  after  the  death  of  the 
husband,  one  of  his  mother's  kinsmen  or  some  other  person  makes 
a  gift  to  the  widow  with  a  view  to  the  husband?     Is  such  a  gift 

13.  acquired  hj  the  heirs*  of  the  deceased  husband?  It  used  to  be 
supposed  that  it  was  so  acquired,  as  the  heirs  represent  the  per- 
son of  the  deceased,  and,  just  as  such  a  gift  would  accrue  to  the 
husband  while  alive,  so,  after  his  death,  it  must  accrue  to  his  heirs. 
But  the  contrary  view  seems  better.  In  such  a  case  the  cause  on 
account  of  which  the  gift  was  made  has  failed,  and  when  it  fails 
its  force  should  fail  too ;  whenever  anything  is  done  in  view  of 
some  particular  cause,  if  the  cause  fails,  the  force  and  intent 
of  the  cause  must  fail  too ;  see  the  words  of  the  very  learned  Doctor 
Tiraquellus  in  cap.  "cessante  causa^'  de  appellatio  especially  no. 
107  and  the  three  following  at  the  beginning  of  that  treatise. 
This  is  especially  so  if  in  such  a  gift  or  legacy  mention  is  made 
of  the  merits  of  the  wife.  For  then  the  gift  is  made  on  her 
account  alone.  For  proofs  see  Tiraquellus  on  Cod  8.55.8  (no.  77). 
And  you  should  consider  this  further. 

En  hueste  en  que  vaya  por  sic  soldada.  This  provision  could 
be  based  on  Dig.  17.2.60.1,  which  deals  with  a  case  where  losses  and 
profits  occurring  by  reason  of  the  partnership  are  common,  but 

14.  not  so  if  they  occur  by  reason  of  any  individual  member,  although* 
the  partnership  may  have  been  the  occasion  of  them.  But  our 
law  does  not  have  regard  to  personal  causes  in  this  way.  If  a 
husband  goes  to  war  in  the  service  of  the  King  for  a  soldier's  pay 
or  even  without  such  pay,  the  expense  must  be  shared  by  husband 
and  wife.  And  so  I  prefer  Dig.  17.2.52.8  which  speaks  of  pay  and 
allowances  in  the  same  way  as  does  our  law.  Dig.  17.2.52.8  says 
"If  two  brothers  have  voluntarily  ''thrown  their  fortunes  together, 
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their  military  pay  and  other  '' allowances  can  be  brought  into  the 
common  stock  by  a  partnership  ''action."  These  words  refer  to 
the  pay  and  allowances  which  are  given  to  soldiers,  standard- 
bearers  and  the  like — incomings  which  are  included  in  a  man's 
military  possessions  (peculium  castrense).  Thus  it  is  an  excep- 
tional case,  where  such  pay  and  allowances  are  shared;  and  the 
gloss  there  understands  that  this  is  so  only  when  the  partnership 
was  entered  into  upon  terms  that  acquisitions  from  every  source 
whatsoever  should  be  shared,  but  not  if  it  were  a  simple  partner- 
ship contract,  see  Dig.  17.2.7.  And  in  this  way  this  case  can  be 
reconciled  with  the  general  rule.  It  was  in  this  light  that  these 
passages  were  looked  at  by  Suarez  in  discussing  our  law,  here 
limit.  3  in  principio.  Our  law  says  that  not  only  do  pay  and  allow- 
ances coming  from  the  King  or  on  active  service,  when  a  husband 
is  engaged  in  war  or  the  King's  service  for  a  salary,  belong  to  the 
husband  alone,  but  so  also  do  all  other  profits  which  he  makes 
therein  over  and  above  salary;  see  the  words  ^'Aya  lo  todo  quanta 
ganare  por  suyo'\  And  in  saying  ''all",  it  includes  everything, 
see  c.  1  D.XIX.  Therefore  I  prefer  the  principle  and  reasoning 
of  Cod.  6.61.6,  which  says  that  such  pay  and  allowances  and  all 
acquisitions  made  in  war  are  called  military  possessions,  as  also 
are  acquisitions  made  from  the  King's  service,  Cod.  6.61.6.  And 
by  I.  6  tit.  17  par.  4  they  are  the  private  property  of  the  acquirer. 
Therefore  it  is  not  surprising  that  they  are  not  shared  with  the 
wife.  This  is  subject  to  the  condition  imposed  by  our  law — a 
condition  which  is  equitable  and  sound  on  legal  principle — that 
the  husband  during  his  royal  and  active  service  supports  himself  on 
his  royal  or  military  pay ;  if  he  is  supported  at  the  common  charge 
of  his  wife  and  himself,  then,  since  he  who  bears  the  burden  must 
take  the  profit  (see  the  rule  "qui  sentif,  de  regu.  iur.  6  and  Cod. 
6.42.9),  as  the  husband  is  supported  at  the  common  charge,  the 
profits  and  pay  acquired  are  in  this  case  naturally  shared  between 
husband  and  wife,  in  spite  of  the  fact  that  they  are  acquired  as 
military  possessions.  This  is  in  my  view  the  true  principle  of  that 
decision.  And  I  have  never  seen  it  discussed  by  any  other  writer. 
But  ^ve  must  amplify  and  explain  this  by  saying  that  it  does  not 
14.  apply  if  the  acquisition  is  by  way  of  gift,*  even  if  it  is  at  the 
common  charge  that  the  husband  is  engaged  on  active  service  or 
in  the  King's  service.  For  such  a  gift  will  be  the  husband's  pri- 
vate property,  since  it  was  not  due  to  acquisitive  labour  and  indus- 
try. This  is  clearly  demonstrated  by  this  law  and  also  by  law  5 
belo^v,  which  explains  this  law.  And  by  reason  of  Dig.  49.17,19 
Montalvus  holds  this  view,  I.  1  tit.  11  part  4  and  I.  6  tit.  16  part.  3. 
Suarez  (here  in  the  above  mentioner  limitation  at  the  words 
"succedit  nunc"  to  the  end)  understands  this  as  being  so  provided 
that  the  case  is  one  of  simple  and  mere  gift ;  but,  he  says,  if  the  gift 
is  by  way  of  reward  for  merit  and  services  rendered,  the  rule  is 
otherwise.  In  the  latter  case  the  gift  will  be  shared  with  the  wife 
if  the  husband  is  supported  at  the  common  charge  of  himself  and 
his  wife  (And  men  at  Court  and  on  the  King's  service  are  inva- 
riably so  supported,  since  their  salary  is  not  sufficient  to  support 
them),  especially  if  the  wife  remains  at  home  engaged  in  the  educa- 
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tion  and  bearing  of  children  and  the  management  of  the  home,  as 
Suarez  says  ibidem.  That  writer  at  first  left  the  point  for  consid- 
eration, but  subsequently,  at  the  end  of  the  said  third  limitation, 
came  definitely  to  this  conclusion  for  three  reasons.  The  second 
15.  limitation  on  this  law  is  as  to  fruits.  These*  are  shared  even  if 
they  come  from  military  or  quasi-military  possessions;  and  by 
quasi-military  possessions  is  meant  the  salaries  of  judges  and  sher- 
iffs.    Of  these  we  shall  speak  both  in  this  law  and  in  law  5  below. 

36.  Aya  lo  todo.  But  the  fruits  of  such*  things  are  to  be  shared 
between  husband  and  wife,  even  if  the  thing  itself  is  not  shared ; 
see  laws  4  and  5  below,  which  explain  this  law,  on  the  subject  of 
which  the  Doctors  make  certain  citations  under  this  head.  See 
also  Baeoa  Dedecima  futorum  cap.  25,  no.  24  and  cap.  30  no.  17. 
Even  the  fruits  of  pregnant  animals  must  be  divided  in  half 
between  husband  and  wife  as  profits  on  dissolution  of  marriage, 
both  because  they  are  industrial  fruits  (according  to  the  view  of 
Montalvus  on  1.  10  tit.  4  lib.  3  fori  gloss  1)  and  also  because  our 
law  (4  and  5)  speaks  of  the  ''fruits  of  movables"  and  this  expres- 
sion includes  things  which  move  themselves  Dig.  50.16.93.  In 
this  way  even  hanging  fruits  will  be  divided  by  halves  between 
the  spouses  or  their  heirs,  according  to  what  we  shall  say  below. 
Law  11  tit.  4  lib.  3  ordains  that  if  property  belonging  to  one 
spouse  is  sold  and  other  property  purchased  with  the  proceeds, 
the  fruits  of  the  thing  so  bought  are  common  property  even  though 
the  property  substituted  for  the  original  property  is  not  to  be 
shared  by  the  spouses.  In  this  our  law  approves  and  confirms  the 
said  lex  fori,  which  is  cited  by  Tiraquellus  de  refract.  Linagiel 
§  32  gJosf^.  1  no.  12  who  also  quotes  Palatius  Rubeus  as  discussing 
this  law.  It  should  be  noted  that  the  distinction  made  as  to  the 
said  lex  Fori  by  this  and  the  two  following  laws  does  not  apply 
where  it  is  not  in  force.      (We  shall  discuss  this  below,  in  this 

17.  gloss  no.  27.)  And  similarly  law  20  tit.  11  part  4  does  not  apply.* 
which  enacts  that  the  offspring  of  female  slaves  and  animals  does 
not  belong  to  the  husband,  imless  he  personally  undertakes  the 
risk  of  loss  and  death.  For  nowadays  by  the  letter  of  this  and  the 
following  laws,  whether  or  not  the  husband  undertakes  the  risk 
of  the  offspring  of  slaves  and  animals,  their  offspring  is  shared 
by  husband  and  wife,  just  like  all  other  profits,  as  was  expressly 
said  by  Villalobos.  Aerario  com,  opin.  litera  D.  no.  236,  on  the 
strength  of  this  law,  cited  by  him  on  this  point.  For  although  the 
offspring  of  female  slaves  is  not  strictly  reckoned  among  fruits,  yet 

IS.  it  is  reckoned  among  returns,*  see  Baeca  de  decima  futorum  c.  23 
nos.  10  and  13.  And  so  it  is  to  be  shared  as  profit,  between  the 
spouses.  Against  this  appears  to  be  law  23  tit.  31  part.  3  which 
expressly  says  that,  since  all  things  have  been  created  for  the 
service  of  mankind,  it  would  be  wrong  for  man  himself  to  be 
included  in  a  usufruct:  and  this  is  supported  by  Dig.  22.1.28. 
There  was  very  considerable  dispute  on  this  point  between  the 
Doctors,  according  to  Menochi.  de  arhifrar.  indi.  lib.  2  cenfuria. 
2  casu.  49  no.  7  seqq.  For  man  is  the  most  dignified  of  creatures. 
Dig.  21.1.44.  And  this  was  an  old  question,  according  to  the  gloss  on 
the  above  mentioned  law  23.  which  argues  from  the  fact  that  a 
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19.  sale  of  a  'gabela'  of  fruits*  does  not  include  a  usufruct  of  slaves 
to  be  born.  And  so  the  above-mentioned  amendment  made  by  Villa- 
lobos,  lihi.  sup.  is  not  free  from  difficulty  so  far  as  concerns  the 
offspring  of  female  slaves.  His  view  could  be  considered  correct 
on  the  ground  that  such  offspring  is  reckoned  as  returns,  since  it 
cannot  be  denied  that  such  offspring  is  acquired  during  marriage 
and  so  should  be  held  to  be  profit  and  not  increase.  Furthermore 
law  23  speaks  of  the  case  of  a  legacy  of  a  usufruct,  a  matter  for 
separate  consideration  and  quite  apart  from  profits  acquired  dur- 
ing marriage.     Nevertheless  the  question  is  not  free  from  doubt. 

20.  Similarly  there  is  a  doubt  as  to  records*  left  at  death  by  a  hus- 
band who  was  a  notary.  Does  his  widow  acquire  a  moiety  of 
them?  Seemingly  no.  Such  records  are  not  reckoned  as  fruits. 
The  expression  "fruits"  is  not  applicable  to  anything  which  is 

21.  not  reborn,*  according  to  Bartolus  on  Dig.  24.3.7.13  and  Alexander 
no.  5  ihidem.  And  from  this  those  writers  infer  that  if  a  hus- 
band bequeaths  to  his  wife  a  usufruct  of  all  his  property,  the 
money  got  by  the  use  of  the  precedents  in  the  husband's  records 
does  not  go  to  the  wife.  This  is  the  view  of  Bartolus,  iihi  sup. 
and  others  quoted  by  Baeca  Be  decima  tutorum  c.  25  no.  23.  And 
so  the  wife  does  not  get  a  moiety  of  them,  especially  in  view  of 
law  24,  last  column,  versi.  "Y.  mandamos'^  tit.  25  lib.  4  supp. 
where  it  is  enacted  that  the  records  of  a  notary  who  dies  or 
resigns  office  are  to  be  delivered  to  his  successor  in  office.  For 
this  reason  Avendanus  held  this  view  Respons.  38  no.  fin.  I,  how- 
ever held  in  discussing  law  24,  in  -fine,  that  as  the  said  provision 
of  law  24  is  explained  by  law  31  tit.  20  lib.  2  supra  as  not  applying 
where  there  is  a  custom  that  on  the  death  or  resignation  of  a 
notary  (the  two  things  are  the  same  since  a  new  law  referring 
to  one  of  several  cases  which  by  previous  enactments  had  been 
treated  alike  is  deemed  to  apply  to  all  the  cases  previously  treated 
alike) — in  such  a  case  where  there  is  a  custom  that  the  registers 
and  records  of  a  notary  should,  on  his  death  or  resignation,  be 
valued  by  two  other  notaries  and  should  then  be  handed  over  at 
such  valuation  to  his  successor  or  to  anyone  else  who  might  want 
them,  in  that  case  the  wife,  in  my  view,  is  entitled  to  a  usufruct 
of  the  proceeds;  or  rather  she  takes  a  moiety  of  the  proceeds  by 
proprietary  right.  But  in  the  absence  of  any  such  custom,  the 
view  of  avendanus  would  hold  good,  i.e.  the  wife  would  not  get  a 
moiety  of  the  records,  since  they  are  not  fruits.  She  would,  how- 
ever, be  entitled  to  a  moiety  of  the  profits  accruing  from  the  use  of 
the  records  before  they  were  handed  over  to  his  successor.  For 
though  the  widow  of  a  deceased  notary,  having  had  bequeathed  to 
her  a  usufruct  by  her  husband,  does  not  acquire  or  make  her 
own  by  proprietary  right  such  money  as  is  obtained  by  the  sale 
of  the  records,  yet  she  is  certainly  entitled  to  the  enjoyment  of 
the  money  by  usufructuary  right  though  not  be  proprietary  right, 
see  Dicr.  7.1.7,  Dig.  33.2.37,  Dig.  22.1.20.  This  was  the  view  of 
Baldus  on  Cod.  7.51.1  and  3,  Dig.  24.3.7.12,  and  Dig.  2.13.9.1;  see 
Guido  papae  decis  541  quidam.  This  is  also  the  conclusion  of 
Benedi.  in  his  lecture  cap.  ^^ Raynuntius"  verb,  '^caetera  bona'' 
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no.  27  de  testament.     Rebuffus  says  on  Dig.  50.16.49   (49  p.  365) 
that  a  wife  is  not  entitled  to  the  price  of  deeds  and  records  by 
right  of  property  but  only  in  usufruct;   and  he  says  that  this 
was  the  general  practice  of  the  Courts.     He  says  that  this  works 
in  favour  of  wives,   who  in  the  judicial  district   of   Toledo  not 
infrequently  receive  legacies  of  a  usufruct.     We  can  properly  go 
further.     Wherever  there  is  a  custom  of  the  kind  mentioned  in 
the  aforesaid  laiv  31  tit.  10  lib.  2  above,  then,  since  by  that  law  the 
registers  and  records  can  be  valued  and  transferred  at  such  valua- 
tion to  the  successor  in  office,  if  he  so  desires,  or  else  to  someone 
else,  a  moiety  of  the  valuation  is— to  my  mind — acquired  by  the 
widow  as  profits.    To  this  effect  seems  to  be  law  31,  in  -fine,  where  it 
says   "Pura   que   aqiiello   que   tassaren  pague   el   escriva  no   que 
sucediere  a  la  muger  y  herederos  del   escrivano  muerto.'*     And 
again  in  the  w^ords  ^^La  muger  y  herederos  puedan.'^     As  if  the 
law  expressly  intended  the  value  to  be  divided  by  halves  between 
the  widow  of  the  deceased  notary  and  his  heirs.     For  the  conjunc- 
tion ^^y"  divides  persons  on  either  side  of  it,  and  the  collective 
class  ^'herederos''  cannot  take  more  than  the  wife,  even  if  they 
are  several  in  number,  since  they  are  mentioned  collectively.     See 
the  opinion  of  Baldus  on  Auth.  causa  quae  Cod.  1.3,  quoted  by 
Rochu.     De  jure  patrona.  verl).  '^ipse  vel  is''  no.  8.     Law  31  is 
clearly  in  favour  of  this  view,  given  the  above-mentioned  custom, 
especially  in  view  of  Dig.  2.13.9.1.     Thereon  Baldus  and  all  the 
commentators  say,  according  to  Avendanus  Resp.  38  no.  -fin,  that 
when  such  records  are  sold  and  transferred  by  purchase  to  some- 
one in  order  that  the  purchaser  may  be  able  to  settle  forms  accord- 
ing to  judges'  orders,  the  proceeds  can  properly  be  called  fruits 
and  emoluments.     Oroscius,  on  Dig.  2.13.9.1,  says  that  all  agree 
in  this.     At  least  mone^^  got  by  the  use  of  the  deeds  and  records 
is  included  in  the  terms  ''returns"  and  "income"  (ohventiones) , 
according  to  Angelus  in  his  lecture  on  Dig.  22.1,  gloss  in  c.  grandi 
verho  "De  redditihus,  de  supplend.  negli,  Boerius  deci.  224  no.  5, 
and  Baeca  in  the  above  mentioned  cap.  25  no.  27.     It  is  there- 
fore not  strange  that  money  obtained  by  means  of  such  a  valua- 
tion of  records  is  called  profit  and  is  divided  between  the  widow 
and  the  heirs  of  her  deceased  husband,  just  as  the  tenth  part  of 
deposits  falls  into  this  fund,  as  Avendanus  says,  uhi  sup. ;  and 
this  should  be  taken  to  be  Avendanus'  meaning  in  Responso.  9  no. 
fin.  in  fine.    But  where  there  is  no  such  custom,  then  the  above-men- 
tioned law  24  tit.  25  Uh.  4  supra,  remains  in  force  and  all  records 
are  handed   over  to  the  notarj^  who   succeeds  to  the   ofiice,   and 
nothing  from  them  is  acquired  by  the  wife  nor  by  the  husband's 
heirs.     This  I  consider  to  be  the  view  which  is  true  and  should  be 
held  in  view  of  the  laws  of  our  kingdom  cited  above.     Law  31  tit. 
20   lih.   2   supra,   as   appears   from   the   marginal   heading  which 
appears  there  and  in  law  24,  explains  but  does  not  correct  law  24. 
So  this  question  can,  in  the  way  which  we  have  explained,  be  well 
decided  on  the  basis  of  these  laws.     And  no  other  writer  whom  I 
have  seen  has  decided  it  in  this  way.    Will  the  fruits  of  the  wife's 
22.  separate  estate  (bona  paraphernalia)  be  shared*  between  husband 
and  wife?    By  the  civil  law  they  are  not  shared  but  belong  to  the 
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wife  and  her  heirs,  because  it  is  she  and  not  the  husband  who  has 
the  management  of  them,  according  to  the  gloss  of  Bartolus  and  the 
Doctors  on  Cod.  5.14.11  and  by  Bartolus  and  all  the  Doctors  on 
Dig.  35.2.95,  as  we  may  see  from  Gregorius  on  I.  17  tit.  11  par.  4 
in  glos.  'Uodos".  Nowadays  however  by  royal  law  the  fruits  of 
all  goods  whether  belonging  to  the  dowry  or  not  and  therefore  of 
the  wife's  separate  estate  are  to  be  shared  with  the  husband  by 
these  laws  and  by  law  5  below,  and  the  management  of  them  belongs 
to  the  husband.  And  so  there  is  no  room  for  doubt  on  this  ques- 
tion. The  fruits  of  the  wife's  separate  estate  are  to  be  divided 
by  halves  between  husband  and  wife  and  their  heirs,  as  is  said  by 
Suarez  on  this  law  in  his  last  paragraph,  by  Antonius  Gomez  on 
/.  53  Tauri  no.  23  versic.  "hodie  tmnen",  by  Palatius  Rubeus  in 
Ruhrica  §  62  no.  11  and  gloss  on  the  above-mentioned  law  17  tit. 
11  part.  4  verho  'Uodos"  and  again  on  I.  6  tit.  11  part.  6  gloss 
magna  col.  4  in  correcting  law  17,  and  also  by  Villalobos  in  Aerario 
opin.  com.  litera  B  no.  59  and  Palatius  Rubeus  in  §  68  no.  16  versic. 
^'modo  iste''.  According  to  this  writer,  the  husband  can  take  legal 
proceedings  in  respect  of  his  wife's  separate  estate  without  the 
wife's  assent  just  as  he  can  in  respect  of  the  dowry,  see  the  above- 
mentioned  gloss.  6  and  Covarruvias  lih.  1  c.  7  in  princip.  And  the 
husband  is  not  bound  to  give  security,  according  to  those  w^riters. 
At  civil  law  the  husband  could  carry  on  actions  competent  to  his 
wife  in  respect  of  her  separate  estate  if  the  wife  transferred  the 
deeds  to  him,  in  the  absence  of  any  specific  provision  to  the  con- 
trary; this  is  said  by  Rebuffus  in  his  first  volume  Const.  Fran  in 
praefat.  tit.  de  sentent.  provis.  no.  8.  At  the  present  day  the 
husband  is  the  administrator  whether  the  wife  transfers  the  deeds 
or  not.  And  from  this  fact  it  results  that  since  the  husband  is 
the  administrator  of  his  wife's  separate  estate  and  manages  that 
estate  as  he  does  the  dowry  at  his  own  risk,  the  husband's  prop- 
erty is  impliedly  pledged  as  security  in  respect  of  that  adminis- 

23.  tration,*  according  to  Cod.  5.14.11  and  the  above-mentioned  laiv 
17  tit.  11  part.  4,  where  the  gloss  "todos^^  so  holds,  and  Antonius 
Gomez  I.  51  Tauri  nos.  40  and  41.  This  is  so  although  the  wife  has 
no  right  of  preference  (privilegium  praelationis) ,  as  Covarruvias 
says  in  the  said  chapter  7  no.  1,  where  he  says  that  this  is  the  gen- 
eral view ;  this  is  approved  by  the  above-mentioned  law  17  in  fin.  and 
dealt  with  by  Fano  de  pignori  2  part  memhro  4  nos.  13  and  63, 
where  no  64  deals  with  pledges  of  a  gift  made  on  account  of  mar- 

24.  riage.  Is  the  husband  liable*  in  respect  of  waste  of  his  wife's 
separate  estate?  As  to  this  see  Antonius  Gomez  on  the  said  law  51 
Tauri  no.  44  versic.  ^'Et  ex  superiorihus  se  offert".  As  to  what 
goods  are  called  separate  estate,  see  the  text  of  the  said  law  17.  As 
to  whether  an  estate  in  fee   (feudum)  which  accrues  to  the  wife 

25.  during  marriage*  is  called  separate  estate,  see  Mat.  Afflictis  decis. 
Neapol.  44  no.  1  where  no.  5  deals  with  fruits  of  a  wife's  separate 
estate.  If  a  husband  during  marriage  acquires  a  right  of  presenta- 
tion, does  the  wife  share  this  right  by  halves  with  his  heirs  after 
his  death?  Afflictis  says  that  she  does,  in  constitu.  Sicil.  incip. 
''licentiam"  quaest.  2  primi  notahilis.  He  is  cited  and  followed 
by  Baeca,  de  decima  tut.  c.  23  nos.  21  and  22.    But  I  am  definitely 
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of  opinion  that  this  is  wron^.  The  right  of  patronage  is  a  spiritual 
incident  and  so  cannot  be  bought.  If  the  husband  acquires  such 
a  right  by  way  of  inheritance  or  gift,  it  is  his  own  property  by 
our  laws.  And  so  he  does  not  acquire  for  his  wife,  unless  we 
suppose  a  case  in  which  the  husband  himself  during  marriage 
inaugurated  the  right  of  patronage ;  in  such  a  case  the  view  of 
Afflictis  could  hold,  but  not  otherwise.  I  have  subsequently  seen 
the  words  of  Palatius  Rubeus  to  this  effect  in  Rubric,  de  donat. 
§  62  no.  23.  The  fruits  of  primogeniture  {fructus  primogenii)  are 
27.  shared*  between  husband  and  wife  even  after  the  death  of  the  hus- 
band, provided  that  they  are  of  such  a  kind  that  they  would  be 
shared  even  if  they  were  not  fruits  of  the  first-born.  This  is  the 
view  of  Palatius  Rubeus  in  Rubric.  §  62  no.  10  and  of  Suarez  on 
this  law,  who  are  cited  and  followed  by  Baeca,  ubi  sup.,  ca.  24 
no.  15.  See  also  Ayora  de  parti,  par.  1  c.  9  no.  6  seqq.  By  reason 
of  this  the  provisions  and  distinctions  of  Dig.  24.3.7  and  Dig. 
24.3.5  and  of  1.  26  tit.  11  part.  4  cease  to  apply ;  those  are  the  laws 
which  lay  down  how  the  fruits  of  property  of  husband  and  wife, 
whether  dowry  or  separate  estate,  are  to  be  divided  between  them 
or  their  heirs  on  dissolution  of  marriage.  For  nowadays  they  are 
by  our  law  divided  between  them  as  profits,  subject  to  the  excep- 
tion provided  for  by  I.  10  tit.  10  lih.  3  Fori  which  is  today  pre- 
served, according  to  Montalvus,  by  the  last  law  of  the  title  ^*De 
las  genancias'^  lib.  3  Fori.  See  also  Palatius  Rubeus  in  Rubric. 
j[j  §  62  no.  10  and  Bonifacius  in  peregrina  legum  partitariim,  verbo. 

5j  *^dos''  in  gloss,  ^'soluti^'  versic.  'Hertiodecimo'\    It  was  held  that 

5  ,  without  exception  such  fruits  are  shared  as  profits  upon  dissolution 

P  of  marriage,  in  the  gloss  on  the  above-mentioned  law  17,  in  law  6, 

by  Antonius  Gomez  on  I.  53  Tau.  no.  53  versic.  '^hodie  tamen^\ 
C  and  by  Montalvus  on  I.  3  tit.  3  lib.  3  fo.  infine.     But  in  truth 

Sj '  these  views  of  the  Doctors  are  not  to  be  applied  without  exceptions ; 

5  they  should  be  explained  in  light  of  the  above  mentioned  law  10 

J;  Fori,  as  indeed  Montalvus  expressly  admitted  in  his  discussion  of 

,"*:  the  said  law,  in  the  last  gloss  infin.     I  admit,  of  course,  that  in 

places  where  law  Fori  10  and  the  present  law  are  not  observed, 
or  in  cases  in  which  the  surviving  spouse  has  before  or  during  mar- 
riage renounced  his  or  her  share  of  the  profits,  then  the  principle 
of  laiv  26  tit.  11  part.  4  would  appl}^,  just  as  it  would  in  places 
J;,  such  as  Corduba  where  the  enactment  of  our  law  does  not  run. 

But  where  the  lex  Fori  is  observed,  as  it  is  in  many  places — Ayora 
5^  says  it  is  generally  observed  de  partit.  c.  9  no.  1  part.  1  and  part 

1  c.  16  no.  12 — then  our  laws  are  to  be  explained  in  the  light  of  this 
exception,  with  regard  to  fruits  remaining  on  dissolution  of  mar- 
riage. And  thus  to  my  mind  Antonius  Gomez  in  the  above-men- 
tioned no.  33  versic.  '^hodie  temen"  is  wrong  when  he  says  that  if  the 
marriage  has  lasted  a  short  time  the  husband  and  his  heirs  will  be 
entitled  to  an  amount  of  gathered  and  hanging  fruits  proportionate  to 
the  length  of  time.  That  view  of  Antonius  Gomez  is  contrary  to  the 
present  law  and  to  lex  10  Fori;  and  so  it  should  be  avoided,  unless  you 
understand  it  as  applying  only  when  the  fruits  were  in  existence  and 
hanging  both  at  the  time  of  the  marriage  and  on  its  dissolution; 
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in  the  latter  case  we  could  apply  the  view  of  Antonius  Gomez,  or 
that  which  was  recently  stated  by  Ayora  in  his  treatise  de  partit. 
28.  in  princ.  ea.  9  nos.  2  and  3,  where  in  no.  4  he  deals  with  the  case  of* 
the  hire  of  a  vineyard.  As  to  whether  the  same  applies  to  the  fruits 
of  royal  offices  or  of  advocates,  notaries,  and  the  like,  we  shall  see 
in  law  5  below,  to  the  explanation  of  which  I  shall  now  proceed. 
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LAW  5 

which  explains  the  preceding  laws. 

Summary. 

The  foregoing  laws  do  not  apply  to  usufructs.  For  usufructs, 
from  whichever  spouse's  property  they  are  desired,  must  be  shared 
between  the  spouses,  and  a  husband  can  during  marriage  freelj^  alienate 
profits,  provided  of  course  that  fraud  is  absent.  A  wife  who  lives 
wantonly  after  her  husband's  death  is  deprived  of  her  share  of  profits 
and  her  share  accrues  to  the  husband's  heirs. 

Summaries. 

1.  With  regard  to  purchased  offices,  a  wife  is  entitled  to  a  moiety  of  their 
value.  Does  a  wife  receive  a  moiety  of  the  fruits  of  offices  which  cannot 
be  sold?     Together  with  a  reference  to  advocates. 

2.  Although  inheritances  are  not  shared  between  husband  and  wife,  their 
fruits  are   shared. 

3.  The  fruits  of  military  or  quasi-military  property  are  shared.  Are  the  acqui- 
sitions of  advocates   military  or  semi-military? 

4.  Improvements  made  in  the  husband's  property  during  marriage  are  shared 
as  profits.  The  same  with  regard  to  the  wife's  rights,  subject  to  an  excep- 
tion.     How  the  valuation   is  to   be  made. 

5.  The  meaning  of  the  words  of  our  text  "Y  de  ios  otros  bienes". 

6.  Goods  which  are  shared  with  the  wife  can  be  alienated  during  marriage. 
For  (7)  the  ownership  which  the  wife  acquires  during  marriage  is  revocable. 

8.  Can   a  husband  give  away   profits  during   marriage? 

9.  If  a  husband  makes  a  gift  out  of  the  profits,  the  donee  is  bound  to  give 
notice  to  the  wife  or  her  heirs,  in  order  that  she  may  receive  a  propor- 
tionate  amount  from   her   husband's   heirs. 

10.  If    a    guardian    or    administrator    has    full    power    of    administration,    he    is 
entitled  to  make  a  gift  on  behalf  of  a  ward  of  high   rank. 

11.  A   wife   may    not   during    marriage   make   a   gift   even    out   of   fruits,   even    if 
she  has  brought  a   large  dowry. 

12.  Can  a  husband  from   profits  constitute  a  majoratus  without  his  wife's  con- 
sent? 

13.  Can  a  husband  alienate  if  his  wife  is  a  heretic? 

14.  Can  a  husband  advance  one  of  his  sons  out  of  profits? 

15.  A    husband    cannot   by   testament   or    last   will    alienate    profits.      What    of   a 
gift  on  account  of  death? 

16.  If    a    renunciation    is    made    with    the    last    breath    or    in    old    age,    it    is    pre- 
sumed to  be  in  fraud  of  the  expectant  heirs. 

17.  A   husband    reconciled   to   the   Church   will    not   thenceforward    be    permitted 
to   alienate   profits  belonging   to   his   wife  without   her   permission. 

18.  Wrongful    intent    is    not   allowed   even    to    one   who    has   a    general    power   of 
administration. 

19.  Can  a  husband  by  gaming  or  harlotry  waste  the  profits  to  the  prejudice 
of  his  wife? 

20.  Can  a  husband  by  going  surety  prejudice  his  wife  and  her  share  of  profits? 

21.  Even  one  who  has  full  power  of  administration  cannot  bind  the  owner  by 
going  surety. 

22.  A  widow  who  lives  wantonly  loses  her  share  of  profits.  The  question  as  to 
when  she  is  said  to  live  wantonly  is  dealt  with  by  reference. 
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23.  A  widow  who  lives  wantonly  after  the  year  of  mourning  does  not  lose  the 
usufruct  in  the  property  of  her  son.  Does  she  lose  her  power  of  making  a 
will  or  of  making  advancements? 

24.  Does   a    widow   who    commits   fornication    sin    more    greatly    than    a    virgin? 

Declarando.  Note  how  this  law  is  by  way  of  explanation, 
not  amendment.  So  you  see  it  is  not  contrary  to  what  has  gone 
before,  but  explanatory  and  limitative. 

Oficios  de  Bey.  If  you  understand  this  to  refer  to  offices  sold 
bv  the  Kincr  himself  e.g.  governorships  (rectoriae)  called  in  the 
v'ernacular  ''regimientos",  or  the  offices  of  notary  or  procurator, 
there  would  be  nothing  doubtful  in  this,  nor  would  this  law  be 
any  limitation  of  the  preceding  laws.  For  these  offices  are  imme- 
diately upon  their  purchase  during  marriage  to  be  shared,  so  far 

1.  as  concerns  their  value  ;*  the  wife  receives  a  moiety  of  their  value 
and  worth,  as  I  said  elsewhere  in  my  treatise  De  Decurionihus 
called  ''Curia  Pisana'\  And  so  a  fortiori  the  fruits,  returns,  and 
salaries  which  accrue  therefrom  are  shared  between  husband 
and  wife.  As  to  that  there  is  no  doubt.  And  so  in 
order  that  this  law  should  really  explain  and  limit  the 
preceding  laws — and  it  must  limit  by  rule — this  law  must  be 
understood  as  applyinjr  to  royal  offices  of  such  a  kind  as  are  not 
sold  and  cannot  be  sold  or  assigned,  for  example  offices  of  justice 
such  as  the  offices  of  King's  counsellors  in  the  Chancery  or  Court, 
in  states,  towns,  or  districts.  Such  offices  are  terminated  and 
ended  with  the  life  of  the  holder  or  at  the  will  of  the  King,  and 
so  are  not  shared  between  spouses,  since  there  is  nothing  in  them 
which  is  capable  of  being  valued  as  property.  In  spite  of  this, 
the  fruits,  returns,  incomings  and  salaries  of  such  offices  are  to 
be  shared  between  spouses,  just  as  are  the  fruits  of  other  prop- 
erty. Suarez  expressly  says  this,  on  this  law  in  3  limi.  on  the  last 
page  but  one  versic.  ''per  dicfa^';  he  savs  that  it  should  be  noted 
by  provincial  magistrates  and  other  officials  who  make  consider- 
able profits  from  their  offices,  that  all  such  profits  are  to  be 
shared  with  their  Avives.  See  Baldus  in  iit.  " quis  dicafnr  Dux 
vel  3Iarchio"  and  in  prooemio  feudorum  col.  10  and  I.  3  tit.  "de 
las  arras"  lib.  3  Fori  and  1.  por  q  acaece  tit.  "de  las  parti jas  y 
particiones".  See  also  the  text  of  c.  51  D.L..  by  which  Alexander 
advised,  consi.  49  col.  3  vol.  1,  that  althousrh  by  the  strict  law  of 
inheritance  such  property  is  not  shared  between  partners.  Dig. 
17.2.7  and  the  previous  laws,  yet  its  fruits  will  be  shared,  since 

2.  they  are  not  said  to  accrue*  by  inheritance.  See  also  the  admir- 
able text  of  I.  11  tit.  4  "de  las  particiones"  lih.  3  Fori,  which  was 
quoted  by  Tiraquellus  De  retract.  Linacjiel  §  32  gloss  1  no.  12. 
The  view  of  Suarez  is  also  held  by  Palatius  Rubeus  in  Buh.  §  62 
no.  18,  by  Didacus  Perez  on  I.  2  tit.  4  lib.  5  ordin.  pag.  162  in 
princip.,  and  by  MontahTis  in  I.  2  tit.  3  lib.  3  Fori  gloss  "Es 
communal  per  totam",  who  say  that  the  same  applies  to  the  salaries 
of  learned  doctors  and  of  advocates,  and  lastly  by  Ayora  in  his 
treatise  De  Partiiionibus  par.  1  c.  3  no.  25  versic.  "teneo"  and 
c.  8  no.  16.  That  this  is  so  whether  the  salaries  of  advocates  are 
paid  out  of  public  funds  or  by  private  individuals  is  testified  as 
the  more  general  opinion  by  the  commentator  on  decisions  of  the 
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Chancery  Court  of  Toledo  decisio.  10.  Matienco  deals  with  this 
point  in  gloss.  4  no.  4  seqq.  on  this  law.  We  must  hold  that  this 
law  is  to  be  understood  as  applying:  to  doubtful  cases  and  as  limit- 
ino-  and  explaining:  by  rule.  Covarruvias,  lih.  3  variar.  c.  19,  deals 
with  other  points  in  connection  with  royal  offices  which  are  sale- 
able, as  to  whether  their  ownership  is  shared.  There  is  no  doubt 
that  it  is,  so  far  as  concerns  the  value,  as  I  have  said  at  length 
elsewhere. 

Aiinque  scan  de  los  que  el  derecho  tuiio  por  quasi  casfrenses. 
In  this  case  there  was  more  room  for  doubt,  since  these  are  the 
most  important  acquisitions  of  husbands.  Our  law  refers  to  them 
and  says  that  the  preceding  law  applies  to  them  so  far  as  con- 

3.  cerns  their  fruits.*  For  the  word  "aim''  (in  Latin  "qua vis" — 
''although"),  includes  this  case.  This  was  the  view  of  Antonius 
Gomez  on  this  point  I.  50  Tauri  no.  72  ad  fin.,  where  he  also 
explains  what  goods  are  military  and  quasi-military  possessions — 
an  explanation  which  you  will  find  more  clearly  given  in  1.  7  tit. 
17  p.  4  by  Gutierrez  in  his  lecture  on  Auih.  sacramenta  puhenim 
Cod.  2.27.  It  was  doubtful,  he  says,  whether  the  profits  of  an 
advocate  or  an  officer  of  the  Court  or  a  notary  should  be  called 
quasi-military:  when  such  people  used  to  receive  salaries  from 
the  public  funds,  they  were  undoubtedly  so  called ;  and  so  the 
acquisitions  of  modern  advocates  should  not  be  called  military  or 
quasi-military,  see  Palatius  Kubeus  in  Ruhric.  §  92  no.  20.  The 
more  general  opinion,  however,  according  to  Aufredius  in  the 
comment  on  decision  10  of  the  Chancery  Court  of  Toledo,  is  that 
whether  such  people  are  paid  from  the  public  funds  or  by  private 
individuals,  their  acquisitions  are  quasi-military.  Especially  since 
nowadays  regular  salaries  are  not  paid  from  the  public  funds  to 
advocates,  except  to  one  or  two  for  defending  the  interests  of  the 
State  or  for  conducting  the  cases  of  poor  persons  or  of  the  Treasury. 

4.  "We  must  further  note  that  improvements*  made  in  the  husband's 
property  belong  during  marriage  to  the  husband,  just  as  improve- 
ments in  the  wife's  property  belong  to  the  wife.  But  the  value 
of  such  improvements  will  be  shared  by  the  husband  or  the  wife, 
as  the  case  may  be,  according  to  the  text  of  /.  9  fit.  4  lih.  3  Fori. 
This  is  not  so  if  the  property  in  which  such  improvements  occur 
was  a  coming-of-age  portion  (maioratus)  ;  for  in  that  case  not  even 
the  value  of  the  improvements  will  be  shared,  according  to  Covar- 
ruvias in  4.  2  par.  cap.  7  §  i  no.  9  in  fine,  basing  himself  on  I.  46 
Tauri,  .supra,  in  the  title  "De  los  mayorazgos'',  cited  where  I  have 
said.  In  the  case  I  have  mentioned  in  which  a  valuation  of  expenses 
or  improvements  has  to  be  made,  a  valuation  will  be  made  on  the 
basis  of  such  expense  as  was  incurred  at  the  time  when  the  expense 
was  incurred  or  the  improvements  made,  according  to  the  words 
of  Antonius  Gomez  in  I.  46  Tauri  no.  3  and  of  Boerius  decis.  44 
no.  12.  With  regard  to  quasi-military  possessions,  public  offices 
which  may  be  sold  are  to  be  shared,  as  I  said  above  in  this  law 
and  is  well  said  by  Matienco,  in  his  gloss  4  hereon  nos.  2  and  3. 

5.  Y  los  otros  hienes.  Understand  this  to  refer  to  expenses 
similar  to  those  mentioned  in  the  preceding  words,  as  to  which 


Azevedo  169 

the  wife  is  given  no  share ;  it  does  not  refer  to  different  expenses. 
To  understand  the  contrary  would  be  to  destroy  the  effect  of  the 
preceding  laws.  And  the  word  ^'otros'^  (in  Latin  ^^ alius,  alia, 
aliud'* — '^ other")  repeats  similar  things.  And  so  it  is  with  ref- 
erence to  similar  things  that  we  must  understand  the  words 
''Y  los  ofros  hienes",  and  not  to  dissimilar  things  such  as  are 
shared.  They  refer  to  the  point  as  to  whether  the  value  of  the 
whole  is  to  be  shared,  and  do  not  apply  to  fruits;  for,  with  regard 
to  the  sharing  of  fruits,  the  one  class  of  goods  does  not  differ 
from  the  other. 

Y  los  fructos.  For  a  wife  is  given  a  share  of  the  fruits  result- 
ing from  property  which  is  not  shared  with  the  wife,  just  as  she 
is  entitled  to  a  share  of  the  fruits  of  all  other  goods  whatsoever 
acquired  during  marriage,  as  is  shown  by  the  foregoing  law. 
And  this  law  explains  and  amplifies  that,  so  far  as  concerns  the 
sharing  of  fruits  w^ich  are  derived  from  goods  which  are  not 
shared,  e.g.  military,  quasi-military  and  the  like.  This  was  the 
view  of  Burgos  de  Paz  Junior  in  his  quaestio  11  no.  31  seqq., 
although  at  common  law  such  fruits  were  not  shared,  according  to 
the  gloss  on  I.  17  fit.  11  p.  4  where  it  is  said  that  this  was  the 
general  rule  in  ancient  times. 

Que  no  fueren  castenses  ni  casi  castenses.  For  as  to  military 
and  quasi-military  goods,  there  is  no  doubt  that  they  can  be  alien- 
ated by  the  husband,  since  they  are  his  own  private  property  and 
are  not  shared  with  the  wife  so  far  as  concerns  their  ownership, 
as  was  said  in  the  foregoing  laAVS.  And  so  this  law  says  nothing 
about  alienation  of  goods  of  that  kind.  It  deals  only  with  goods 
which   are  not  military   or   quasi-military.     It   enacts   that   even 

6.  goods  which  the  wife  is  entitled  to  share  may  be  freely  alienated* 
by  the  husband.  This  law  is  in  this  most  exceptional.  The  reason 
may  be  that  acquisitions  made  during  marriage  are  not  actually 
but  only  constructively  acquired  by  the  wife,  and  thus  it  is  natural 
for  the  husband  to  be  able  during  marriage  freely  to  alienate  such 
goods,  provided,  of  course,  that  there  is  no  fraud,  as  is  said  on 
this  subject  by  Covarruvias  lih.  3  varia.  c.  19  col.  3  in  pri.  For 
the  ownership  which  a  wife  acquires  during  marriage  is  revocable. 

Enagenar  el  marido.  There  is  a  citation  on  this  point  by 
Cassaneus  in  consuet.  Burgu.  ruh.  1^3  per  totum.  fol.  132  col. 
3   seqq.      The   ownership   which   is   acquired   by   a   wife   remains 

7.  revocable  in  respect  of  her  half-share  ;*  see  the  text  here  which  is 
cited  on  this  point  by  Avendanus  resp.  20  no.  8  limit.  3,  and 
Suarez  at  length  in  his  title  '^De  las  ganancias'^  versic.  ^Udterius 
quaero^'  per  tot.  fol.  19,  and  the  statements  made  elsewhere  in  this 
title.  Naturally  therefore  such  things  can  be  alienated  by  the  hus- 
band in  good  faith  and  without  fraud.  Moreover  since  at  civil 
law  such  profits  belonged  to  the  husband  and  there  is  room  for 
complaint  in  the  fact  that  he  now  only  gets  a  half-share,  it  is 
natural  that  he  should  be  given  relief  to  the  extent  of  being  able 
to  alienate,  as  Cassaneus  says  uhi  sup.  §  4  in  prin.  fol.  139  col. 
2  in  prin.     Can  a  husband  give  awaj^  goods  acquired  by  way  of 
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8.  profit*  during  marriage,  even  to  the  extent  of  alienating  and 
giving   away   the   half-share   of  the   wife?      Antonius    Gomez   in 

1.  51  Taur.  no.  73,  by  reason  of  some  opinion  of  Ancharran,  says 
that  the  husband  can  do  so,  in  the  absence  of  fraud.  Suarez 
holds  the  same  view^  and  he  is  quoted  and  followed  b^^  Baeea  de 
decima  into.  cap.  27.  no.  18.  They  say  that  the  husband  can  use 
up  such  profits  in  gaming  and  harlotry-,  and  so  he  can  also  do  so 
by  way  of  gift,  since  to  give  is  to  lose.  With  regard  to  gifts 
Cassaneus  holds  the  same  view  in  a  similar  statute  as  does  Boerius ; 
these  writers  are  quoted  by  Molina  de  primogenit.  lib.  2  cap.  10 
no.  66.  Antonius  Gomez  is  influenced  by  the  general  words  of 
this  law  and  b}^  the  fact  that  gift  is  included  in  the  term  "aliena- 
tion"; these  are  his  chief  reasons.  Most  recently  Ayora  thinks 
that  this  view  is  the  truer  one  in  point  of  law  in  his  treatise 
De  partitionihus  par.  2  qiiaest.  41  no.  46.  But  the  contrary 
opinion  was  held  by  Baldus  con  si.  235  lib.  2,  by  Palatius  Rubeus 
de  donaiio.  in  riihrxc.  §  66  no.  29,  by  Simancas  de  institii.  catholi. 
tit.  9  no.  86,  hj  Pelaez  de  maiora  tit  part.  1  quaest.  23  no.  14,  by 
Didacus  Perez  in  I.  fin.  tit.  4  gloss  *'pueda"  lib.  5  ord.  pag.  170  col. 
2  seqq.,  and  by  Rojas  de  siiccessioni  ab  int.  cap.  33  no.  25  where 
he  calls  the  contrary  view  erroneous  and  false.  Tellius,  too,  took 
this  view,  founding  himself  on  I.  19  tan.  no.  2  seqq.,  as  did  Ber. 
Diaz  and  Segura  and  Suarez  who  are  quoted  by  Molina  ubi  sup. 
Matienco,  gloss  6  here  no.  6,  attests  this  as  being  the  truer  and 
more  popular  \dew.  And  Avendanus  agrees,  resp.  20  no.  8  lim.  3 ; 
he  also  says  more  strongly  that,  although  a  wife  consent  to  an 
alienation  made  without  consideration  by  her  husband,  she  can 
nevertheless  on  her  husband's  death  recover  from  his  property  her 
moiety  of  the  goods  which  he  alienated  without  consideration. 
This  view  is  supported  by  Covarruvias  in  lib.  3  variar.  cap.  19  no. 

2,  where  he  limits  the  present  law  if  cause  is  assigned  for  the 
alienation,  but  not  otherwise.  Xavarrus  agrees  with  Avendanus, 
in  manuali  Latino  cap.  17  no.  155  in  fine.  Although,  he  says,  the 
husband  can  make  gifts  out  of  profits,  he  is  nevertheless  bound  in 
conscience  to  restore  a  proportionate  amount  to  his  wife  and  is 
bound  to  inform  his  wife  so  that  when  the  property  is  being  divided 
she  may  receive  so  much  the  more.     Moreover  the  donee  is  bound 

9.  to  do  this*  if  he  thinks  that  the  husband  does  not  intend  to  give 
notice  to  the  wife,  according  to  Xavarrus.  In  deciding  these  doubts 
and  amid  this  conflict  of  opinion,  our  Doctors  so  rack  their  brains 
that  they  have  manufactured  contradictions  and  differences  of 
opinion  and  principle,  where  no  contradiction  can  be  shown  to 
exist.  I  agree  both  with  Antonius  Gomez  and  his  followers  and 
also  with  Palacius  and  the  others  cited  in  the  second  view.  They 
are  not  contrary.  Antonius  Gomez  holds  a  view  conformable  to  this 
law  viz.  that  a  gift  of  profits  by  a  husband  is  valid,  provided  that 
the  gift  is  not  made  with  wrongful  intent  or  in  fraud  of  the  wife. 
This  is  approved  b}'  the  present  law.  Palatius  Rubeus  and  his 
school  who  hold  the  second  view  say  that  such  a  gift  is  invalid  on 
the  ground  that  wrongful  intent  and  fraud  are  presumed.  And 
so  where  there  is  wrongful  intent  and  fraud,  Antonius  Gomez 
aofrees  with  them  that  the  gift  is  invalid,  while  in  the  absence  of 
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fraud  and  wrongful  intent  gifts  and  contracts  made  without  con- 
sideration are  valid.  Thus  they  are  not  contrary  to  each  other. 
And  so  I  am  amazed  at  all  these  very  learned  Doctors  so  anxiously 
creating  contradictions  of  opinion  where  no  contradiction  exists. 
And  so  the  point  depends  entirely  on  investigating  whether  such 
a  gift  is  tainted  with  fraud  or  wrongful  intent.  If  fraud  and 
wrongful  intent  are  present,  all  agree  that  the  gift  is  invalid;  in 
the  absence  of  fraud  all  agree  that  the  gift  is  valid.  And  those 
who  hold  the  second  view  are  supported  by  principle,  since  to  give 
is  to  lose.  But  this  maxim  and  doctrine  cease  to  apply  when  the 
gift  is  made  for  good  cause  or  when  the  gift  is  a  small  one ; 
for  in  these  cases  we  should  not  say  that  the  donor  loses  in 
giving.  And  so  there  is  absolutely  no  difference  between  the 
learned  Doctors  above  cited ;  on  the  contrary  they  are  in  harmony. 
The  view  that  a  husband  who  makes  a  gift  for  good  cause  is  not 
said  to  lose  what  he  gives  is  held  by  Covarruvias  uhi  sup.  cl.  no.  2, 
by  Ayora  d.  quaestio  21  no.  47,  by  Kojas  iihi  sup.  no.  26,  and  by 
Palatius  Rubeus  in  rubric  §  66  no.  25.  A  gift  is  permitted  for 
good  cause  for  example  when  a  husband  who  is  providing  a  dowry 
for  a  daughter  of  the  marriage  provides  the  dowry  from  profits 
made  during  the  marriage;  and  in  the  same  way  a  guardian  or 
administrator  or  agent  who  has  full  power  of  administration  is 
10.  allowed  to  make  a  gift  on  behalf  of  a  ward*  of  high  rank;  see 
Dig.  39.5.7  and  the  Doctors  thereon,  gloss  on  Dig.  2.14.28.2,  Dig. 
26.7.3,  Palatius  Rubeus  in  ruhr.  §  9  no.  5,  Pinelus  on  Cod.  6.60.1 
part.  3  no.  57.  Similarly  on  account  of  merit  and  services  rendered 
to  the  father.  Similarly  if  the  gift  is  small  and  of  no  great 
amount,  the  administrator  may  make  it,  as  can  an  agent  who  has 
a  full  and  general  power  of  administration;  he  may  also  do  other 
things  which  are  not  seriously  prejudicial  to  the  ownership, 
according  to  I.  19  tit.  5  part.  3  and  the  gloss  thereon  ^'Quando 
tales  palahras'^  and  the  gloss  by  the  Doctors  and  especially 
Meneses  nos.  14  and  15  on  Cod.  2.4.7.  Therefore  all  the  more 
should  we  hold  that  by  the  present  law  the  husband  is  allowed 
to  make  gifts  for  good  cause,  or  even  without  it  if  the  gift  is  small. 
Thus  we  must  say  that  a  husband  can  from  the  multiplied  goods 
make  gifts  in  moderation  and  for  good  cause,  e.g.  he  can  dower 
a  daughter  of  the  marriage  without  his  wife's  consent,  provide 
maintenance  for  a  daughter  of  the  marriage,  or  make  the  custom- 
ary moderate  gifts  to  kinsmen,  friends,  and  members  of  the  house- 
hold and  do  similar  things,  in  which  no  presumption  of  fraud  or 
prodigality  can  arise.  But  gifts  which  are  excessive  or  are  made 
for  no  legitimate  reason  or  w^aste  the  common  patrimony  cannot 
be  validly  made ;  for  such  cases  reek  of  fraud  and  wrongful  intent, 
and  prejudice  the  wife.  This  is  the  true  and  proper  meaning  of 
our  law  as  is  very  well  asserted  by  Molina  d.  cap.  10  no.  67  fol- 
lowing Suarez  hereon  versic.  "ulterius  quaero''  in  fi7i.  This  was 
expressly  the  view  of  Peral.,  I.  1  no.  73  delegatis  2  pag  47  in 
explaining  in  this  way  the  word  "Lihremente'*  in  the  present  law. 
See  also  Velasquez  de  Avend.  I.  17  tau.  7  glos.  4.  Consequently 
there  is  no  contradiction  on  this  point  between  the  aforesaid 
learned  Doctors.     You  should  note  this,  since  it  is  my  own  dis- 
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cussion    of   the    question    and    quite    new   and    it    should,    in   my 
opinion,  be  adopted  as  correct.     A  wife  may  not  during  marriage 

11.  alienate  anything,  even  from  the  fruits  or  the  dowry  as  by  so 
doing  she  would  injure  her  husband,  see  Cod.  5.12.23  and  Lara 
on  Dig.  25.3.5.10  (no.  253).  And  so  Navarrus  says,  uhi  sup.  d. 
no.  155 y  that  a  wife  cannot,  even  if  she  has  given  her  husband 
an  ample  dowrj^  without  his  consent  make  a  gift  to  the  value  of 
more  than  forty  crowns  (sciiti) — not  even  to  the  woman  who 
nursed  her  at  the  breast.  From  this  can  be  deduced  an  answer 
to  the  question  whether  a  husband  can  with  over-profits  constitute 

12.  a  majoratus  without  the  wife's  consent  ;*  as  to  this  see  Molina  in  the 
said  cap.  10  no.  68  seqq.  and  Pelaez  de  maiorat.  part.  1  quaest. 
23  no.  10  seqq.  As  to  whether  the  husband  may  in  any  way  other 
than  by  gift  alienate  profits  so  as  to  prejudice  his  wife  with  regard 
to  the  share  appertaining  to  her — you  will  see  this  discussed  in 
this  law  in  the  gloss  on  ^'Maliciosamente'\     As  to  whether  the 

13.  husband  can  alienate  such  property  if  his  wife*  is  a  heretic,  see 
Simancas  uhi  sup.  no.  82  seqq.  As  to  whether  he  can  advance  one 
of  his  sons,  see  Angulo  I.  1  glos.  4  no.  1  seqq.  tit.  5  supra  eod. 

Durante  el  matrimonio.  And  consequently  a  husband  cannot 
by  will  and  last  wish  make  a  disposition  which  will  alienate  profits 

15.  after  his  death,  as  that  will  not  be  during  marriage.*  The  text 
of  this  law  uses  the  word  '^Enajenar^'  and  the  word  "Coyitrato  de 
enajenamiento".  And  the  words  "contracts  and  acts"  are  not 
referable  to  last  wishes,  see  Dig.  50.16.20  and  that  very  learned 
Doctor  Kebuffus  thereon.  And  such  a  disposition  would  relate  for- 
ward to  a  time  when  the  husband  has  no  power  of  disposition. 
For  example,  if  a  testator  orders  that  Sempronius  is  to  have  the 
slave  Titius  for  six  thousand  crowns,  when  the  slave  is  worth 
more;  the  husband  may  not  in  such  a  way  prejudice  his  wife 
as  to  her  share  of  the  real  value  of  the  slave.  And  this  is  sup- 
ported by  the  fact  that  a  renunciation  made  with  the  last  breath 

16.  of  life  or  in  advanced*  old  age  is  presumed  to  have  been  made  in 
fraud  of  the  expectant  heirs,  according  to  Parid.  de  Puteo  de 
syndicatu  verho.  '^ poena' ^  c.  3  no.  4  fo.  358.  And  the  view  that 
such  an  alienation  by  last  wish  is  not  permitted  to  a  husband  was 
held  by  Covarruvias  lih.  3  variarum  c.  19  no.  2  in  -fine,  by 
afiflictis  decisio  350  no.  3,  and  by  Cassaneus  in  consu.  Burgun.  ruhri 
4^9  versic.  ^^Et  ne  sont  punif  nos.  2  and  3  (where  in  no.  4 
he  deals  with  the  case  of  a  gift  made  on  account  of  death)  fol. 
173  171  magnis  and  also  in  the  same  rubric  4  ^  3  in  gloss  ^^faict 
Carles  vitz"  fol.  133  and  at  length  ihidem  §  4  fol.  139  col.  2. 

Sin  licencia.  Unless  the  husband  has  been  a  heretic  (and  sub- 
sequently reconciled  to  the  Church)  by  reason  of  which  fact  his 
property  has  been  forfeited.     For  he  will  not  after  reconciliation 

17.  be  able  to  alienate*  the  share  of  profits  which  belongs  to  his  wife 
without  her  leave  and  consent ;  since  the  partnership  was  dissolved 
by  the  forfeiture  of  his  property,  as  Simancas  expressly  holds  de 
instit.  catJiol.  tit.  9  no.  87. 

Salvo  si  fuere  provado.  Understand  by  this  that  anyone  who 
alleges  fraud  or  wrongful  intent — unless  wrongful  intent  or  fraud 


Azevedo  173 

is  obvious,  e.g.  in  a  large  gift  made  for  no  good  reason — is  bound 
to  prove  such  fraud  or  wrongful  intent,  by  Dig.  22.3.18.1.  Siman- 
eas  in  discussing  this  point  expressly  noted  this  fact,  de  haered.  d. 
tit.  9  no.  85.  He  and  Alciatus  are  subsequently  quoted,  though 
wrongly  quoted,  by  Matienco  here  gloss  7  no.  fin. 

Cautelosamente  por  damno  damnificar.     For  this  is  not  allowed 
and  no  one  is  permitted  to  be  guided  by  wrongful  intent.     Nor  is 

18.  anyone  who  has  full  and  general  power  of  administration*  allowed 
to  do  anything  with  A\Tongful  intent;  if  he  does  so,  he  will  not 
bind  the  OAvner.  See  Dig.  17.1.60.4  and  Baldus'  note  thereon, 
see  also  Afflictis  decisio.  29  in  fine,  Palatius  Rubeus  in  nihric  §  66 
no.  26,  Suarez  in  I.  1  tit.  3  lib.  3  Fori  versic.  ^^ulteritis  quaero" 
col.  1  in  fine,  and  Peralta  I.  1  no.  73  del  eg.  2.  And  similarly  such 
an  alienation  will  not  be  permitted  to  be  made  by  way  of  delict, 
in  which  wrongful  intent  is  presumed,  as  we  shall  say  in  law  10 

19.  below.  Can  a  husband  use  up  the  profits*  by  gaming  and  harlotry? 
This  is  a  mode  of  wasting  and  losing,  and  so  I  think  that  the  same 
rule  applies  as  in  the  case  of  gifts.  Montalvus  agree,  in  I.  1  tit. 
3  lib.  3  Fori;  and  subsequently  I  discovered  that  MontahTis  was 
followed  in  the  adoption  of  this  the  truer  view  by  Ayora  in  his 
treatise  De  Partitionihus  p.  1  c.  8  no.  10.  But  if  wrongful  intent 
and  fraud  are  not  proved  against  the  husband,  it  must  be  pre- 
sumed that  when  he  spent  the  profits  in  gaming  and  harlotry  it 
was  with  no  intent  to  defraud  his  wife  but  in  order  to  avoid  the 
litigation  which  would  arise  with  reference  to  the  partition  and 
division.  This  was  the  view  of  our  learned  Doctors.  And  so  we 
should  hold  that  in  the  absence  of  proof  of  wrongful  intent  or 
fraud,  such  conduct  will  be  permitted  to  a  husband.  And  this  is 
said  to  be  sounder  in  point  of  law  by  Gregorius  in  I.  13  verho. 
^^Ganancias"  tit.  10  p.  5.  Suarez  says  that  it  is  observed  in  prac- 
tice, on  the  said  I.  1  tit.  3  lib.  3  Fori  versic.  " quaeritur  circa  hoc", 
as  also  does  Burgos  de  Paz  Junior  in  his  questions,  quaestio  8  nos. 
13  and  29.  They  are  followed  by  Antonius  Gomez,  I.  53  Tauri 
no.  66  ad  fin.,  by  Navarrus  in  his  Latin  manual  c.  17  no.  155,  and 
by  Matienco  here  gloss  6  no.  7.     If  a  husband  goes  surety  for 

20.  another,  can  he  bind  the  moiety*  of  profits  which  belongs  to  his 
wife?  It  seems  that  he  can  not.  Just  as  to  give  is  to  lose,  and 
consequently,  as  we  said  in  this  law,  the  husband  may  not  give, 
so  he  ought  not  to  be  able  to  go  surety.     For  even  if  a  man  has 

21.  full  power  of  administration  he  will  not  be  able*  to  go  surety  for 
another,  see  Dig.  2.14.30.1.  A  man  who  goes  surety  is  said  to 
abuse  his  substance,  as  may  be  seen  from  Palatius  Rubeus  in 
repet.  cap.  "per  vestras''  in  prin.  §  18  nos.  9  and  10  in  novis.  But 
only  with  difficulty  can  this  be  established  in  practice.  My  view 
is  that,  if  the  man  for  whom  the  husband  goes  surety  is  altogether 
a  pauper  and  one  from  whom  the  husband  could  not  recover  over 
if  he  is  called  upon  to  pay,  and  if  the  suretyship  is  for  a  large 
amount,  then  the  husband  is  clearly  losing  and,  as  it  were,  making 
a  gift  and  he  will  not  be  allowed  to  prejudice  his  wife.  This  view 
is  based  on  Dig.  38.1.5.19  and  the  dicta  of  Cassaneus  in  consuet. 
fo.  138  col.  3.  Subsequently  I  read  that  this  was  the  view  of 
Ayora  ubi  sup.  no.  12. 
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Siendo  Muda.  So  far  as  concerns  losing  the  profits,  you  have 
here  a  text  which  is  approved  by  the  opinion  of  Palatius  Kubeus 
who  is  cited  by  Aviles  in  the  introduction  to  the  chapter  ^'prae- 

22.  tornm'^  no.  38  fo.  6  viz.  that  a  widow*  (hiuda)  loses  her  share 
of  profits  not  only  if  she  lives  wantonly  during  the  year  of  mourn- 
ing but  also  if  she  lives  wantonly  after  the  elapse  of  the  year, 
although  so  far  as  concerns  altogether  losing  the  right  of  succes- 
sion to  her  sons  a  distinction  is  made  in  law  between  the  year  of 
mourning  and  the  subsequent  period,  as  we  may  see  from  Tellius 
in  /.  6  Tauri.  no.  21.  It  is  in  this  way  that  you  should  understand 
Avhat  I  said  above  in  I.  4  glos.  2  tit.  1  of  this  book,  viz.  that  though 
a  widow  loses  her  profits  if  she  lives  wantonly  even  after  the  year 
of  mourning,  she  will  lose  the  right  of  succession  to  her  son  only 
if  she  lives  wantonly  during  that  year  (provided  that  she  has 
applied  for  the  appointment  of  a  guardian  for  her  son),  and  she 

23.  will  not  lose  her  usufruct  in  her  son's  goods*  if  she  lives  wantonly 
after  the  lapse  of  the  year.  This  same  distinction  was  made  with 
regard  to  the  losing  of  profits  by  Duenas  reg.  12  Urn.  3  in  fine  in 
explaining  the  said  law  4.  But  it  is  contrary  to  the  general  pro- 
vision of  law  4  and  contrary  to  the  law  we  are  now  discussing, 
which  looks  solely  to  the  question  of  wantonness  without  reference 
to  time  so  far  as  concerns  the  losing  of  profits.  See  Matienco  in 
his  gloss  8  no.  7  hereon  and  Didacus  Perez  in  I.  4  tit.  4  gloss  fin. 
lib.  5  ordin.  In  the  said  law  4  I  explained  what  is  meant  by 
wanton  living. 

Viviere  luxuriosamente.  See  what  I  said  at  length  on  I.  4 
tit.  1  above,  in  gloss  2.  See  also  Antonius  Gomez,  I.  53  Tauri. 
no.  72,  and  Villalobos,  in  Aerario  opini,  lit  era  B  nos.  31  and  32, 
and  Palacius  Rubios,  in  rubr.  §  11  no.  6,  and  (better)  the  same 
Antonius  Gomez,  on  I.  14  Taur.  no.  17,  and  the  same  Palacius 
Rubios,  ihidem  §  67  nos.  1  et  seqq.  See  also  Aviles  in  the  intro- 
duction to  the  chapter  ^^praetorum'^  no.  39,  where  as  well  as  in 
the  subsequent  numbers  he  sets  out  what  a  widow  loses  by  wanton 
living;  and,  see  recently,  Meneses  on  Cod.  6.42.27  with  the  pre- 
ceding and  following  numbers,  where,  in  no.  14,  he  asks  whether 
the  same  rule  holds  good  in  the  case  of  a  man  who  lives  wantonly 
after  the  death  of  his  wife.  There  is  considerable  discussion  on 
our  subject  by  Acosta  in  cap.  ^^si  pater' %  de  testament,  in  sext. 
part.  1  verho  "legavif  no.  38;  he  is  quoted  by  Pelaez,  De  maior 
part.  1  quaestio  48  col.  2  ad  fin.,  where  he  asks  whether  such  a  wife 
loses  her  dowry  too,  and  whether  (no.  43)  she  loses  her  power  of 
making  a  will  or  of  advancing  her  children.  These  laws  are  based 
on  a  sound  principle,  in  order  that  widows  shall  live  in  chastity, 
and  that,  having  acquired  a  share  of  profits  on  account  of  and 
through  the  industry  of  their  husbands,  they  shall  after  his  death 
honour  him  and  respect  him,  like  the  widow  who  is  said  to  have 
maintained  that  her  deceased  husband  was  still  alive  in  order  that 
she  might  not  offend  him  though  he  was  dead.     As  to  whether  a 

24.  widow  who  commits  fornication*  sins  more  gravely  than  a  virgin, 
see  Tiraquellus  in  L  9  connubiali  no.  117  fol.  146.  So  much  for 
law  5. 
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LAW  6 

which  was  law  14  Tauri. 

Summary. 

On  the  death  of  one  of  the  spouses,  the  survivor  can  freely  dis- 
pose of  his  or  her  share  of  the  profits  acquired  during  marriage,  even 
if  he  or  she  marries  a  second  time,  and  is  not  bound  to  keep  such 
profits  or  the  usufruct  of  them  for  the  children  of  the  marriage  in 
which  the  profits  were  acquired. 

Summaries. 

1.  Spouses  are  bound  to  retain  for  children  of  their  first  marriage  only  such 
property  as  they  have  acquired  without  by   lucrative  title. 

2.  If    grandfathers    or    grandmothers    marry    a    second    time,    do    they    lose    the 

right  of  succession  to  the  sons  of  their  first  marriage? 

3.  If  a  mother  marries  a  second  time,  does  she  lose  the  right  of  succession  to 
the  sons  of  the  first  marriage  so  far  as  concerns  goods  coming  from  a 
grandfather  to   her  son.     And  what  of  the  case   of  a   grandfather? 

4.  A    husband    may   properly— even    in    conscience — dispose   of   his    share   of   the 

profits  on  the  death  of  his  wife. 

5.  Do   the   sons  of   a   first   marriage   receive   a   share   of   the   acquisitions   of   the 

second  marriage? 

6.  Finally  this  law  is  noted  by  the  author  as  supporting  a  certain  doctrine. 

Note  that  this  law,  as  Tellius  very  well  remarks  hereon,  has 
no  point  of  difficulty.  Its  provisions  are  in  accord  with  the  civil 
law.  Property  multiplied  by  onerous  title  is  according  to  civil 
law  acquired  by  the  wife — as  Tellius  says  is  the  general  rule,  in 
his  last  words  hereon — but  not  property  acquired  without  con- 
sideration. Just  as  a  wife  can  dispose  of  other  property  acquired 
by  onerous  title,  even  if  sons  of  her  first  marriage  survive  when 
she  marries  for  a  second  time,  so  she  can  dispose  of  the  share  of 
profits  which  belongs  to  her.  This  view  is  held  by  Antonius  Gomez 
I.  53  Tauri.  no.  74  and  by  Palatius  Rubeus  in  rut.  §  50  no.  35; 
whereon  the  recent  commenatator  Barahona  in  his  last  note  quotes 
other  w^riters,  as  he  does  in  his  last  note  on  §  ^7  no.  17,  where  he 
calls  this  the  common  view.  For  the  rule  whereby  parents  are 
bound  to  retain  property  for  the  sons  of  the  first  marriage  if  they 
marry  a  second  time  applies  only  to  property  acquired  by  the 
1.  husband  or  on  his  account*  without  consideration  given,  and  not 
otherwise,  as  I  said  above  on  laws  3  and  4  tit.  1  Be  sits  casamientos. 
It  was  for  this  reason  that  the  Doctors  discussed  here  the  subject 
of  second  marriages.  And  the  remark  made  by  Minchacas  De 
succesione  §  1  no.  25  versic  '^Deniqiie  licef  was,  with  all  respect 
to  him,  made  out  of  inadvertence;  he  said  that  the  effect  of  the 
present  law  was  to  change  Cod.  5.9.3,  whereas  in  fact  profits  are 
not  touched  upon  therein.  But  I  should  like  you  to  note  one 
thing — although  it  is  perhaps  outside  our  subject — viz.  that  a 
mother  who  marries  for  a  second  time  loses  the  right  of  succession 
to  the  property  of  a  son  of  her  first  marriage,  see  Cod.   5.9.5. ; 
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and  the  same  rule  applies  to  the  case  of  a  grandfather  or  grand- 

2.  mother,*  according  to  gloss  1  in  princip.  on  Cod.  5.9.5.  The  con- 
trary opinion  was  adopted  by  Bartolus  on  Auth.  ex  testamento 
Cod.  6.23,  who  is  supported  by  the  decision  of  Baldus  according 
to  the  text  of  Dig.  3.5.33,  where  it  is  said  that  the  word  mother 
does  not  include  a  grandmother.  But  the  view  taken  in  the  above- 
mentioned  gloss  should  be  adopted ;  it  is  followed,  in  opposition 
to  Bartolus,  by  Hosti  in  his  summary  of  the  title  ''Of  Second 
Marriages"  §  qualiter  col.  2  and  by  Mathesila.  "On  Intestate 
Succession"  arti.  2  mem}).  1  q.  2  no.  29,  whom  I  have  found 
quoted  though  I  have  not  been  able  to  find  the  original.  For  it 
is  permitted  to  depart  from  the  strict  meaning  of  words  if  other- 
wise the  result  would  be  inconsistent  or  absurd,  see  the  text  and 
gloss  c.  14  fin  D.XVI.  And  so,  just  as  the  mother  is  barred  from 
the  son's  property,  so  is  the  grandmother  from  the  father's,  by 
Cod.  5.9.5.  But  the  mother  does  not  lose  her  succession  to  the 
son  in  respect  of  the  grandfather's  property  as  she  does  in  respect 

3.  of  the  father's;*  this  is  held  in  terms  by  Bartolus  on  Auth.  ex 
testamento  Cod.  6.23,  although  the  gloss  on  Dig.  37.6.8  says  that 
the  grandfather's  property  is  subject  to  the  same  rule  as  the 
father's  by  Cod.  6.60.2.  Bartolus  quotes  this  gloss  on  Dig. 
50.16.220.  But  the  gloss  is  wrong,  and  Bartolus  decides  against 
it,  as  does  Mathesila,  nhi  sup.  And  the  view  of  Bartolus  is  gen- 
erally accepted  herein,  according  to  Joannes  de  Agarron  on  the 
said  Auth.  ex  testamento  no.  28.  This  conclusion  is  not  opposed 
by  Cod.  6.60.2,  mentioned  above,  which,  according  to  Baldus 
thereon,  rather  supports  Bartolus  than  the  contrary.  Nor  does 
the  gloss  on  Dig.  37.6.8  oppose  it;  for  that  deals  with  a  special 
matter — according  to  Bartolus  on  Dig.  50.16.220,  as  Ancharr  says, 
cons.  437 — and  says  that,  just  as  by  marrying  a  second  time  the 
father  loses  the  right  of  succession  to  the  son,  so  does  the  grand- 
father lose  the  right  of  succession  to  his  grandson.  I  have  seen 
Ancharr.  quoted  hereon  by  those  who  have  read  him,  but  I  have 
never  been  able  to  find  the  passage  in  my  code;  and  so  we  will 
look  elsewhere. 

Que  el  marido  y  la  muger.  This  approves  of  the  provision 
of  Cod.  6.60.4  which  deals  only  with  the  case  of  fathers,  according 
to  Castillo,  hereon,  and  Gomerius  Leon  in  his  centuria  infor.  jur. 
loco  4  in  fine. 

0  mas.  These  words  are  inserted  by  way  of  precaution.  For 
if  the  law  gave  freedom  of  disposition  of  propert}^  acquired  during 
marriage,  it  would  be  understood  to  refer  to  property  acquired 
during  the  first  marriage,  see  Boerius  decis.  203  no.  2.  And  so,  to 
avoid  this  interpretation,  our  law  adds  these  words  "0  mas"  in 
order  that  such  disposition  may  be  permitted  even  after  a  third 
marriage. 

Pueda  disponen.  And  thus  the  penalty  imposed  by  Cod.  5.9.3 
has  no  application  in  this  case.  And  rightly  so.  For  that  law 
speaks  of  a  case  where  property  has  come  without  consideration 
from  the  husband  to  the  wife  or  vice  versa,  as  I  said  in  1.  4  above. 
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It  is  otherwise  when  the  property  comes  by  onerous  title,  as  here. 
This  is  so  far  true  that  a  husband  may  safely  dispose  of  such 

4.  property,*  even  in  conscience,  according  to  Minchacas  Vol.  I  de 
successio  §  1  no.  25  versic  " deniqite  licet' ^ ;  and  Covarruvias  in 
4  pa.  2  c.  3  ^  9  no.  8  fol.  48  in  antiquis  holds  this  view  with  regard 
to  title  without  consideration. 

De  los  Menes  multiplicados.  Understand  this  to  refer  only 
to  such  property  as  has  come  to  the  husband  or  wife  in  his  or  her 
own  share  and  not  in  the  share  of  the  other  spouse  predeceased. 
If  the  wife  predeceases  her  husband,  her  share  belongs  to  her  heirs 
and  is  to  be  taken  in  advance  by  them  and  is  to  be  kept  intact  for 
them.  Similarly  if  the  wife  survives  her  husband,  she  can  only 
dispose  of  her  own  half  share  of  the  multiplied  property  and  not 
of  the  half  share  of  her  husband ;  that  must  be  given  to  his  heirs. 
The  general  w^ords  of  this  law  are  to  be  understood  in  this  way. 
And  you  might  easily  fall  into  error  unless  you  took  special  note 
of  this.  Consequently  the  father  is  bound  to  preserve  for  his  sons 
— as  adventitious  goods  {bona  adventitia)  as  it  were — the  half 
share  of  the  multiplied  property  which  belongs  to  the  wife  and 
to  the  sons  of  the  mother.  This  is  so  unless  such  half  share  has  been 
acquired  by  the  husband  by  operation  of  law  without  considera- 
tion; in  such  a  case  he  would  not  be  bound  to  preserve  it  for  the 
sons  of  the  marriage,  according  to  Covarruvias  in  the  gloss  cited 
above.  I  have  subsequently  seen  considerable  discussion  to  the 
same  effect  by  Velasquez  in  I.  4  Tauri  gloss  3. 

0  segundo.     As  to  whether  the  sons  of  a  first  marriage  will 

5.  have  a  share  in  the  goods  acquired*  during  the  second  marriage, 
see  Boerius  decis.  203  no.  2. 

Durante  los  quales.  These  words  should  be  noted  and  weighed. 
In  light  of  them  this  text  expressly  states  that  in  order  to  make 
acquired  goods  common  between  husband  and  wife,  it  is  unneces- 

6.  sary  that  their  acquisition  by  way  of  profit  should  have  occurred* 
while  the  spouses  were  cohabiting ;  it  suffices  that  they  should  have 
been  acquired  during  marriage  after  the  wife  has  been  taken  to 
her  husband's  house,  even  if,  at  the  time  when  the  goods  are 
acquired,  the  spouses  are  not  living  together  e.g.  if  the  husband 
is  absent.  This  was  the  view  of  Palatius  Rubeus  in  his  lecture  on 
riihric  de  don.  int.  §  64  no.  15  and  of  Gomerius  Leon  in  his  Cen- 
turia  informationum  c.  1.  In  1.  1  above  in  the  gloss  on  "Estando 
de  consuno^'  I  said  the  same  thing;  and  now  I  interpret  this 
text  as  meaning  in  these  words  that  it  does  not  insist  on  continued 
cohabitation  but  looks  to  the  duration  of  the  marriage. 
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LAW  7 

which  was  Law  16  Tauri 

Summary. 

A  legacy  by  will  from  a  husband  to  his  wife  is  not  debited  to  the 
share  of  profits  which  belongs  to  the  wife  herself. 

Summaries. 

1.  Reasons  for  doubting  and  deciding  according  to  this  text  together  with  an 
explanation  of  Auth.  praeterea  Cod.  6.18.  Is  a  legacy  to  be  set  off  against 
a  debt?   (see  also  nos.  2,  6  and  8) 

2.  If  a  legacy  is  made  to  a  son  or  a  daughter,  in  the  absence  of  anything  which 
can  give  rise  to  the  presumption  that  the  testator  intended  to  advance  the 
legatee,  it  will   be  reckoned  as  part  of  the  statutory   portion. 

3.  A  reason  for  deciding  according  to  I.  10  infra  is  to  tit.  at  lib.  §  3. 

4.  A  wife  passes  to  her  heirs  the  right  to  share  in  profits,  even  though  she  has 
not   herself  made  acceptance. 

5.  If  a  husband  bequeathes  to  his  wife  her  dowry,  the  bequest  is  good  on 
account  of  the  advantage  of  quicker  execution. 

7.  If  a  husband  makes  a  legacy  to  his  wife,  it  is  not  reckoned  as  part  of  the 
wedding  deposit  promised  by  him  to  her,  whether  or  not  such  deposit  has 
been  handed  over. 

9.  A  legacy  is  called  a  burden  on  the  inheritance  because  its  payment  is 
enjoined   on   the   heir  alone. 

10.  A  legacy  made  by  a  husband  to  his  wife  is  set-off  against  her  share  of 
the  profits  if  the  husband  so  wishes.  If  such  set-off  is  applicable,  will  the 
legacy  first  be  set-off  against  the  fruits  of  the  wife's  separate  estate? 

11.  Whenever  a  legacy  is  to  be  set-off,  set-off  will  apply  whenever  the  deceased 
owed  a  class  of  thing  and  the  legacy   is  one  of  a  quantity  of  things. 

12.  Another  reason  for  doubting  our  law  is  given. 

No  se  le  ciiente.  It  is  doubtful  on  what  principle  we  should 
1.  doubt  this  law  and  decide  according  to  it.*  If  we  can  explain 
this,  the  whole  matter  is  clear  and  elucidated.  A  reason  for  doubt- 
ing this  law  may  be  found  in  Auth.  praeterea  Cod.  6.18,  which 
says  that  a  legacy  made  by  a  husband  to  his  wife  should  be  reckoned 
as  part  of  that  share  of  the  husband's  goods  to  which  the  wife  is 
entitled.  And  this  is  supported  by  L  7  tit.  13  p.  6,  by  Dig.  24.3.32.3, 
and  by  Bartolus  in  Nov.  53,  where  he  says  that  when  a  legacy  is 
made,  there  is  a  presumption  that  the  legacy  was  made  with  intent 
to  set-off  and  the  legacy  is  credited  against  any  debt  owed  by 
the  testator  to  the  legatee.  It  would  seem  that  the  same 
should  be  said  in  the  present  case.  But  nevertheless  to  reach  a 
reasoned  decision  we  must  distinguish  between  a  debtor  by  agree- 
ment and  a  debtor  by  operation  of  law,  a  voluntary  debtor  from 
an  involuntar}'  one.  In  the  former  case — that  of  the  voluntary 
debtor  or  debtor  by  agreement — set-oft'  is  not  allowed  if  the  debt 
could  have  been  claimed  from  the  testator  by  process  of  law;  but 
in  the  second  case — that  of  a  debtor  by  operation  of  law,  who  is 
called  involuntary — set-off  takes  place.  This  is  expressly  stated 
and  this  distinction  is  made  by  Covarruvias  on  c.   13  C  XXIV 
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qu.  1  and  by  Antonius  Gomez  vol.  I  c.  12  no.  27  wliere  they  quote 
many  writers  and  say  that  this  is  the  common  opinion.  Palatius 
Rubeus  holds  the  same  view  in  the  above-mentioned  Rubric.  §  27 
no.  3  ad  fin.  Thus  if  a  legacy  is  bequeathed  to  a  son  or  daughter 
by  a  father  or  mother  without  being  expressly  stated  to  be  b}^ 
way  of  advancement  and  in  the  absence  of  anything  which  can 
give  rise  to  a  presumption  of  advancement,*  it  will  be  set-off 
against  the  statutory  portion,  see  Cod.  3.28.29  and  Cod.  3.28.30, 
Bartolus  on  Dig.  35.2.91,  and  Covarruvias  uhi.  sup.  This  is  so 
unless  the  whole  of  the  statutory  portion  has  already  been  paid 
over;  for  then,  to  avoid  making  the  legacy  useless  and  defeating 
the  wishes  of  the  testator,  such  a  legacy  will  be  presumed  to  be 
by  way  of  advancement  and  a  gratuitous  legacy.  Note  this,  as  it 
is  very  sound.  And  see  Covarruvias,  uhi.  sup.  no.  2,  who  explains 
this  in  a  different  way.  But  this  reason  does  not  suit  the  law  we 
are  discussing.  It  would  rather  seem  to  strengthen  the  reasons 
for  doubting  the  law.  For  by  our  law  a  husband  is  looked  upon 
as  an  involuntary  debtor  by  operation  of  law  with  regard  to  the 
share  of  the  profits  which  appertains  to  his  wife;  and  in  spite 
of  this  our  law  enacts  that  set  off  shall  not  take  place.  And  there- 
fore the  suggested  principle  of  decision  does  not  suit  this  law. 
Hence  Covarruvias,  uhi  sup.  no.  5,  when  he  considered  this  dif- 
ficulty, said  that  our  law  provides  that  there  shall  be  no  set-off 
for  the  reason  that  the  half -share  of  the  profits  acquired  during 
marriage  is  transferred  automatically  to  the  wife;  it  is  not  said 
to  be  owed  to  her  by  her  husband,  but  it  belongs  to  her  and  she 
has  constructive  ownership  and  possession  of  it,  though  not  actual 
ownership  so  long  as  her  husband  is  alive,  see  what  was  said  in 
law  2  above  on  " Ayan'^ ;  and  so  it  is  natural  that  a  legacy  by  will 
from  husband  to  wife  is  not  reckoned  as  part  of  the  half-share 
of  profits  which  belongs  to  the  wife ;  what  was  hers  while  her 
husband  was  alive  is  still  hers  after  his  death.  Villalobos,  too, 
gave  this  as  the  principle  of  our  law  in  his  Aerario  litt.  V.  no.  pen. 
Tellus  disputes  this  principle  at  length,  hereon  no.  9  et  seqq.; 
but  he  does  not  base  himself  on  a  suitable  principle,  and  he  abandons 
our  suggested  principle.  He  shows  himself  as  most  singular  in 
departing  from  our  principle  by  trying  to  prove,  in  opposition 
to  the  generally  accepted  view,  that  a  wife  does  not  acquire  owner- 
ship and  possession  of  her  half-share  of  profits  during  her  hus- 
band's life.  He  says  in  the  same  place,  quoting  law  47  tit.  28 
part.  3  as  supporting  his  theory,  that  the  law  deals  with  a  partner- 
ship of  all  goods,  that  the  partnership  between  husband  and  wife 
is  not  a  partnership  of  all  goods,  and  that  consequently  the  law 
Partitanim  does  not  in  any  way  support  what  I  have  said  above. 
But  in  my  judgment  the  law  Partitaruni  does  not  refer  to  partner- 
ships of  all  goods,  but  only  to  partnerships  in  goods  which  the 
partners  owned  when  the  partnership  was  entered  upon,  or  in 
goods  to  be  acquired  in  the  future.  For  that  law  uses  the  dis- 
junctive '^o"  and  not  the  conjunctive,  and  neither  of  the  kinds  of 
partnership  mentioned  is  a  partnership  of  all  goods,  as  we  may 
see  from  laws  3  and  7  tit.  10  part  5.  If  the  partnership  is  a 
partnership   of  present   goods,   profits  of  many  kinds  can  subse- 
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qiiently  be  made  by  either  partner,  and  so  the  partnership  is  not 
one  of  all  goods;  similarly  if  the  partnership  is  agreed  to  include 
goods  to  be  acquired  in  the  future,  the  partners  may  have  much 
other  property  at  the  time  the  partnership  is  made.  And  so  neither 
in  the  one  case  nor  in  the  other  does  the  said  law  47  refer  to  a 
partnership  of  all  goods.  And  consequently  law  47  Partitarum 
supports  the  view  I  have  mentioned,  especiallj"  since  there  are 
persons  who  assert  that  a  partnership  of  all  goods  is  contracted 
between  husband  and  wife.  For  these  reasons  Tellius,  uhi  sup., 
is  wrong  when  he  abandons  the  above-mentioned  second  principle 
of  deciding  upon  our  law.  And  this,  I  believe,  is  the  origin  of 
the  provision  of  law  10  below  which  enacts  that  the  half-share 
of  profits  which  belongs  to  the  wife  is  not  to  be  confiscated  bj^ 
reason   only  of  the  husband's  delict,   which  provision   is,   surely 

3.  due  to*  the  fact  that  the  wife  was  herself  owner  of  her  half -share 
at  that  time,  so  that  it  is  natural  that  her  half -share  is  not  con- 
fiscated. And  we  need  take  no  notice  of  the  note  on  the  word 
'^Ayan"  in  the  said  law  2  of  this  book,  either  to  the  effect  that  the 
husband  is  a  debtor  to  his  wife  of  a  quantity  of  these  profits  or  to 
the  effect  that  a  purchase  is  made  simultaneously  both  by  husband 
and  wife,  as  Tellius  wrongly  insists  that  we  should,  no.  15  hereon. 
For  our  laws  make  no  distinction  on  this  point  and  directly  con- 
stitute a  wife  owner  and  possessor  constructively  and  potentially 
of  her  half -share  during  her  husband's  life,  to  such  an  extent  that 
the  wife  passes  to  her  heirs  her  moiety  of  the  profits,  even  though 

4.  she  has  not  made  formal  acceptance,*  see  Palatius  Rubeus  uhi 
sup.  §  62  no.  31.  So  true  is  this  that,  if  a  husband  bequeaths  to 
his  wife  the  dowry  which  he  received  with  her,  the  legacy  is  valid 

5.  on  account  of*  the  advantage  of  quicker  execution,  even  though  the 
doAvry  consists  of  movable  goods;  this  is  the  view  of  Antonius 
Gomez,  Vol.  I  cap.  12  no.  8  in  fine  and  gloss  "un  anno"  I.  31  tit. 
11  part.  4.  And  if  no  dowry  had  at  that  time  been  received  by  the 
husband,  the  legacy  will  be  valid  as  a  legacy,  according  to  Antonius 
Gomez;  and  this  can  only  be  because  such  a  legacy  is  not  debited 
to  the  dowry  and  will  therefore  be  valid  as  a  legacy.  And  from 
this  can  be  inferred,  in  my  opinion,  the  already  mentioned  and  no 

6.  less  singular*  principle  of  deciding  according  to  our  law  which 
is  given  by  Palatius  Rubeus  in  I.  16  Tauri.  no.  3  cited  by  Matienco, 
gloss  hereon  1  no.  7  viz.  that  the  reason  for  there  being  no  set-off 
between  the  legacy  and  the  half-share  is  that  the  husband  is  a 
voluntary  debtor  of  the  half-share  seeing  that  the  marriage  was 
entered  into  of  his  o^m  free  will ;  and  as  such  set-off  does  not  apply 
to  a  debt  voluntarily  contracted,  as  we  have  shown,  so  it  is  natural 
that  our  law  makes  this  provision  and  for  this  reason  does  not 
allow  set-off  between  legacy  and  dowry.  See  Cod.  6.24.6,  Baldus 
consi.  58  vol.  2,  Pan.  cons.  247,  Capra  consi.  72,  and  the  comment 
of  Math.  Afiflictis  decis.  Neap.  44  no.  9;  and  as  to  this  being  called 
a  voluntary  debt,  see  Jason  on  Auth.  praeterea,  Cod.  6.18,  Avenda- 
nus  resp.  13  no.  6,  and  Tiraquellus  de  retr.  tit.  1^1  glo.  14  nos. 
15  and  16.  And  from  this  Covarruvias,  uhi  sup.  no.  4,  very  well 
deduces  that  a  legacy  made  to  a  wife  is  not  reckoned  in  the  deposit 
(arrha)  promised  by  the  husband,  whether  the  deposit  has  or  has 
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7.  not  been  handed  over,*  since  such  deposit  comes  to  and  is  acquired 
by  the  wife  by  the  gift  of  the  husband  and  not  by  operation  of 
law.  This  is  supported  by  Tellius,  hereon  no.  2  in  prin.  and  nos. 
7  and  8,  in  opposition  to  Suarez  who  wron<>ly  thinks  the  con- 
trary, and  also  by  Matiengo  gloss  1  hereon  no.  8.  But  such  a 
legacy  will  be  reckoned  in  the  fifth  part  {quint o),  as  I  said  on 
law  2  gloss  magn.  infi.  tit.  2  above.     But  I  must  also  consider 

8.  another  principle  for  deciding*  according  to  our  law — a  principle 
which  I  find  was  attributed  to  a  similar  provision  by  Cassaneus 
in  consiietud.  Burg.  Ruhr.  4  ^  9  in  text.  ''Et  ne  sont  point 
legat."  fol.  mihi  173.  This  is  that  the  principle  of  our  law  depends 
on  the  rule  that  a  husband  may  not  by  last  wish  injure  his  wife. 
A  legacy  is  a  last  wish  and  the  term  "last  wish"  includes  legacies, 
as  Jason  shows  by  many  arguments,  col.  7  on  Cod.  6.22.3.  And  if 
a  legacy  were  to  be  reckoned  in  and  credited  against  the  wife's 
share,  the  wife  would  by  the  making  of  a  legacy  be  injured,  in 
breach  of  the  rule  mentioned  above.  Moreover  a  wife  receives  a 
moiety  of  the  profits  as  her  own  by  virtue  of  our  law  and  similar 
enactments,  and  as  to  this  she  is  not  called  an  heir;  but  a  legacy 

9.  is  called  a  burden  on  the  inheritance*  since  it  is  a  direction  to 
the  heir,  see  the  note  on  Cod.  4.16.2  and  Baldus  on  Cod.  6.49.1 
and  2.  And  so  the  provision  of  this  law  is  a  just  one  and  in 
harmony  with  legal  principles.  For  our  laws  permit  profits 
acquired  during  marriage  to  be  alienated  b}^  contract  between 
living  persons  but  not  by  last  wishes,  as  you  may  see  set  out  in 
this  title  and  as  is  clearly  shown  by  the  laws  thereof.  But  in 
a  case  in  which  such  a  legacy  is  to  be  set-off  against  the  dowry 
or   against   the   profits   appertaining   to   the   wife   e.g.    if   such   is 

10.  the  husband's*  express  or  implied  wish  (as  Covarruvias  says  is 
possible,  ubi  sup.  no.  2),  will  it  be  set-off  against  the  fruits  which 
the  husband  has  received  from  the  wife's  separate  estate  or  from 
her  property  acquired  over  and  above  the  dowry  during  marriage? 
This  question  is  dealt  with  by  Matth.  de  Afflictis  decis.  Neap.  44 
no.  9,  where  and  in  the  following  numbers  he  sets  out  the  factors 
from  which  the  husband's  intention  to  set-off  may  be  assumed — 
his  intention  to  set-off  against  such  fruits  and  not  against  the 
dowry  or  share  of  profits.  But  in  our  country  this  is,  I  think, 
doubtful,  since  the  husband  is  by  law  the  administrator  of  his 
wife's  separate  estate  too  and  the  fruits  thereof  are  shared,  as  I 
have  demonstrated  in  this  book.     There  is  also  room  for  doubt  (in 

11.  cases  in  which  set-off  is  permitted)  as  to  whether  set-off  is  allowed* 
when  the  husband  owes  a  species  of  property  and  makes  a  legacy 
of  a  quantity  of  property.  That  it  is  not  allowed  and  that  there  can 
be  no  intent  to  set-off  in  such  a  case  is  asserted  by  Jason  on  Inst. 
4.6.30;  and  this  is  said  to  be  the  general  opinion  by  Socin.,  cons. 
93  col.  pen.  vol.  1,  where  he  says  that  it  should  be  adhered  to  in 
judgments  and  opinions.  This  view  is  adopted  by  Suarez,  I.  1  tit. 
'^de  las  arras"  lib.  3  Fori,  versic.  " sed  pone  quaestionem",  by 
Baldus  on  Cod.  3.28.32  col.  fin.,  and  by  Covarruvias  ubi  sup.  no.  2. 
Yet  the  contrary  was  held  by  Alexander  Decius  and  by  Jason  on 
Auth  praeterea  Cod.  6.18  and  again  by  Alexander  on  Dig.  30.1.84.6, 
who  base  themselves  on  that  text.     But  I  disagree  with  the  last 
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mentioned  writers  and  I  adopt  the  former  view.  For  there  can 
be  no  set-off  between  a  species  and  a  quantity,  Cod.  4.31.14  and 
jiloss  thereon.  Dig.  13.7.18,  Dig.  33.4.2.1,  and  Dig.  30.1.94.  I 
have  subsequently  seen  these  passages  cited  by  Matienco  hereon 
gloss  1  no.  9,  by  Gregorius  Lopez  in  I.  16  tit.  9  par.  6  in  gloss  3, 
where  he  so  holds  on  this  point,  by  Beroins  in  quaest.  fami.  92  nos. 
4  and  11,  and  by  Manti.  de  coniectu.  ultim.  volunt.  lib.  10  tit.  2 
no.  8.  Set-off  should  take  place  between  a  legacy  and  any  debt 
owed  by  operation  of  law,  whether  it  benefits  him  upon  whom  the 
burden  is  by  law  imposed  or  his  heir  to  whom  passes  the  burden 
imposed  by  operation  of  law.  This  view  is  held  b}^  Covarruvias  on 
c.  13  C.  XXIV  qu.  1,  together  with  Anch.  Paulus  and  Aymo 
(whom  he  cites)  in  opposition  to  Corneus.  As  to  when  a  legacy 
or  a  fiduciary  bequest  is  presumed  to  have  been  made  with  intent 
to  set-off  or  vice  versa,  see  this  point  very  well  discussed  by 
Mantica  uM  sup.  throughout  the  whole  of  title  2,  in  addition  to  the 
above-mentioned  learned  Doctors.  So  much  for  the  principles  for 
doubting  and  deciding  according  to  this  law;  and  they  make  its 
provisions  much  clearer.  There  is  another  principle  for  doubting 
this  law  put  forward  by  Tellius  hereon  (mentioned  by  MatienQO, 
in  the  said  gloss  1  no.  1  seqq.)  viz.  that  our  law  leaves  no  room 
for  doubt  upon  Dig.  37.10.9.  If  the  ownership  of  things  acquired 
during  marriage  is  transferred  to  the  wife  during  the  husband's 
life,  as  our  authorities  all  think,  how  could  the  makers  of  this  law 
feel  doubt  as  to  whether  a  legacy  made  to  a  wife  by  her  husband 
should  be  set-off  against  her  moiety  of  the  common  goods?  For 
the  wife  already  had  ownership  and  possession  of  her  share.  And 
Matienco  himself  does  not  explain  the  action  of  the  makers  of  this 
law  on  the  ground  of  this  reason  for  doubting.  But  I  do  so  explain 
it.  For  it  might  seem  that  the  half-share  of  profits  was  owed  to  the 
wife  by  operation  of  law  and  whether  the  husband  wished  it  so  or 
not,  and  that  consequently  it  should,  as  a  debt  by  operation  of 
law,  be  set-off  against  the  legacy.  And  it  was  right  that  this  law 
should  explain  the  matter  so  that  there  might  be  no  doubt  on  the 
point.  Furthermore  our  laws  permit  a  husband  during  his  life- 
time freely  to  dispose  of  profits  by  contract  between  living  persons 
but  not  by  last  wish,  as  we  have  said  in  this  law;  and  so  it  might 
seem  that  the  husband  was  owner  of  these  profits.  With  the  result 
that  if  the  husband  bequeathes  a  legacy  to  his  Avife  out  of  profits — 
and  by  our  laws  everything  is  presumed  to  have  been  acquired 
during  marriage  and  so  is  included  under  the  head  of  "profits" — 
one  would  suppose  that  the  husband  wished  the  legacy  to  be  paid 
from  out  of  profits  rather  than  out  of  his  private  property.  And 
on  this  score  the  makers  of  this  law  may  have  felt  that  there 
was  room  for  doubt,  which  led  them  to  lay  down  and  enact  this 
provision.  And  consequently  they  do  not  deserve  to  be  blamed, 
seeing  that  that  had  a  good  reason  for  doubt.  For  these  reasons 
the  principle  for  doubt  upon  this  law  suggested  by  Tellius  and 
Matienco  is  not  the  correct  one,  but  rather  that  first  set  out 
bv  me. 
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LAW  8 

which  was  Law  53  Tauri. 

Summary. 

This  law  explains  how  and  out  of  what  goods  payment  is  to  be 
made  of  dowry  promised  by  husband  and  wife  or  by  the  husband 
alone  to  a  daughter  of  the  marriage. 

Summaries. 

1.  A  promise  of  dowry  made  by  a  wife  in  secret  and  without  her  husband's 
permission    is   invalid. 

2.  A  general  statute  includes  all  special  and  privileged  cases  except  only  in 
that  case  in  which  you  find  a  privileged   person. 

3.  A  wife,  even  if  she  is  a  guardian  of  the  sons  of  her  first  marriage,  may  not 
contract  without  the  consent  of  her  second  husband,  not  even  in  respect  of 
the   guardianship. 

5.  What  is  the  effect  of  a  wife  entering  into  a  contract  jointly  with  her  hus- 
band? 

6.  Reasons  for  deciding  according  to  this  law. 

7.  Cod.  5.11.7  does  not  apply  when  there  are  profits  from  the  marriage.  And 
(8.)   a  second  explanation. 

9.  Nowadays  a  mother  may  dower  her  daughter;  and  by  this  law  she  is 
bound  to  do  so. 
10.  If  a  wife  jointly  with  her  husband  makes  a  promise  of  dowry  to  a  daughter 
of  the  marriage,  she  is  bound  according  to  the  exception  to  I.  61  Tauri  no. 
10.  In  such  a  case  can  the  wife  make  an  oath  without  incurring  a  penalty? 
(11.)  Will  she  be  allowed  to  recover  from  her  husband's  property  her  share 
of  the  dowry  promised  by  her  to  the  daughter?  And  what  happens  if  the 
wife   promises  a  dowry   in   the  absence   of   her   husband? 

12.  If  a  mother  gives  a  dowry,  is  she  presumed  to  give  it  from  her  own  prop- 
erty? What  happens  if  she  was  her  daughter's  debtor  or  v/as  adminis- 
tratrix of  the  daughter's  property?  What  happens  when  a  brother  gives 
a  dower? 

13.  The  civil  law  rules  as  to  how  and  out  of  what  property  dowry  has  to  be 
paid. 

14.  If  husband  and  wife  in  one  and  the  same  document  admit  the  receipt  of  a 
hundred  crowns,  they  will  be  presumed  to  have  each  received  one  half  of 
that  sum. 

15.  If  after  an  agreement  to  give  dowry  a  wife  during  marriage  renounces  her 
right  to  profits,  or  if  after  her  death  her  heirs  do  so,  will  such  a  wife  or 
her  heirs  be  bound  to  pay  the  dowry?  From  what  property  is  the  dowry 
to  be  paid  in  such  a  case,  if  it  is  sufficient  (if  it  is  not,  the  balance  is  paid 
out  of  the  goods  of  husband   and   wife). 

16.  Even  though  a  wife  does  bind  herself  jointly  with  her  husband  in  respect  of 
some  debt,  she  can  yet  recover  from  her  husband  any  payments  made  by 
herself  on  his  behalf.  But  this  does  not  apply  in  the  case  where  a  wife 
jointly   with    her   husband    promises   dowry   to   a    daughter   of   the    marriage. 

17.  If  a  father  and  a  stranger  promise  dowry  to  a  daughter  of  the  father,  each 
will   be  bound   as  to  half. 

18.  Does  this  law  apply  if  after  dissolution  of  marriage  the  father  promises 
dowry  to  a  daughter?     Is  such  a  dowry  to  be  paid  out  of  profits? 

19.  Will  the  rule  be  the  same  where  a  mother  dowers  a  daughter  after  the 
death   of  the   father? 
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Y  amhos  le  prometieren.  Understand  this  to  mean  jointly  and 
one  and  the  same  dowry.  In  any  other  ease  the  law  does  not 
apply  e.g.  if  the  husband  promises  two  hundred  crowns  and  then 
the  wife  of  her  own  accord,  in  secret,  and  without  her  husband's 

1.  i)ermission  promises  fifty  crowns;  in  such  a  case,  as*  the  husband's 
permission  is  lacking,  the  wife's  promise  is  invalid,  as  is  expressly 
held  by  Palatius  Rubeus  in  Ruhrica  §  48  nos.  4  and  5,  where  he 
says  that  he  has  seen  this  held  in  practice  as  have  I  too  in  a  case 
where  I  was  successful  in  maintaining  that  such  a  promise  was 
invalid,  if  I  remember  aright.  Although  Didacus  Perez  pre- 
ferred the  contrary  view  according  to  Segura  on  Dig.  28.2.3.6.,  as 
did  Matienco  who  cites  him  in  I.  5  gloss.  6  no.  8  above;  so  did  Spino 
in  his  Specuhun  testament  arum  gloss.  10  prin.  nos.  23  and  24  who 
cites  Baeza  to  support  him,  although  in  fact  Baeza  says  nothing 
of  the  kind  but  in  c.  11  de  dotihus  no  55  seqq.  holds  exactly  the 
contrary  viz.  that  the  husband's  permission  is  necessary  or  else  the 
wife's  promise  of  dowry  is  invalid.  Similar^  Decius  and  Tira- 
quellus  who  are  quoted  in  support  of  themselves  by  Didacus  Perez, 
Matienco  and  Spino  nhi  sup.,  so  far  from  holding  the  view  of  those 
writers,  hold  the  contrary,  in  view  of  the  provisions  of  law  55 
Tauri.  and  similar  enactments,  as  we  may  see  from  Tiraquellus 
quoted  by  Spino  in  no.  96  ei  seqq.  Tiraquellus  and  Decius  found 
their  view  on  the  fact  that  a  general  statute  includes  all  privileged 
and  special  cases,  except  only  in  a  case  in  which  you  find  a  privi- 

2.  leged  person.*  And  consequently  when  the  statute  says  that  no 
wife  may  make  a  contract  or  quasi-  contract  in  full  form  (see  the 
opinion  of  Decius  quoted  by  Spino  and  Matienco)  either  because 
there  must  be  opportunity  for  repurchase  in  every  sale  or  gift, 
this  does  not  apply  to  a  sale  or  gift  by  way  of  dowry.  For  they 
themselves  speak  of  cases  where  the  consent  of  the  necessary  person 
is  required  on  account  of  the  weakness  of  women.  And  conse- 
quently the  case  of  dowry  is  excepted  by  law  55  Taim.  in  the 
title  ^'De  las  miigeres^\  which  you  will  find  above  in  this  book, 
which  proceeds  on  the  principle  that  no  prejudice  shall  be  done  to 
a  husband ;  therefore  dowries  and  other  pious  family  dispositions 
are  included  in  the  general  provision  of  the  law,  as  I  said  thereon, 
so  that  without  the  husband's  permission  a  wife  cannot  make  a 
contract  or  give  a  dowry.  We  must  furthermore  give  weight  to 
the  fact  that  the  above-mentioned  law  55  Tauri.  assists  this  con- 
clusion and  opposes  the  contrary  in  that  it  makes  married  women 
unable  and  powerless  to  make  a  contract,  quasi-contract,  or  sale 
without  their  husbands '  permission  and  avoids  all  such  dispositions. 
And  so  there  is  no  way  in  which  such  a  woman  can  either  by  way 
of  dowry  or  for  any  other  pious  reason  make  a  gift  without  her 
husband's  permission.  The  said  law  55  Tauri.  prohibits  alienation 
of  or  alienation  by  persons  and  things,  and  it  prohibits  not  only 
alienation  but  all  contracts,  quasi-contracts,  and  sales  whatsoever; 
and  so  gifts  by  way  of  dowry  are  prohibited  as  well,  in  the  absence 
of  the  husband's  permission.  This  is  the  view  of  Cassaneus  on 
this  subject  in  consuet.  Burg.  Euh.  4^1  nos.  20  and  21  Fori  28, 
who  was  quoted  by  Didacus  Perez  in  support  of  himself  although 
in  fact  he  held  the  opposite  view.     I  also  said  this  above  in  l.  1 
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glos.  2  tit.  6  in  this  book  and  in  1.  6  gl.  ''0  la  mach-e".  And  Cas- 
saneus  in  the  same  work,  nos.  21  and  24,  includes  that  even  if  a 
wife  is  guardian  of  the  children  of  her  first  marriage  she  cannot 

3.  contract  without  the  permission  of  her  second  husband*  even 
with  reference  to  her  ^ruardianship  of  the  children.  And  this  is 
an  exceptional  statement  accordino;  to  1.  55  Tauri.  to  the  subject 
of  which  it  seems  to  refer,  thou.crh  in  fact  it  refers  to  the  subject 

4.  of  another  similar  provision.  As  to  whether  at  any  rate*  after 
the  husband's  death  a  promise  of  dowry  made  without  the  hus- 
band's knowledge  or  consent  will  be  valid,  see  Baeza  in  the  above- 
mentioned  cap.  11  de  dofihus  no.  68  seqq;  it  was  also  discussed  by 
me  in  1.  1  tit.  3  '^De  las  mugeres''  in  this  book.     As  to  the  effect 

5.  of  a  woman*  entering  into  a  contract  jointly  with  her  husband, 
this  is  dealt  with  by  Boerius  decisio.  23  nos.  7,  8  and  9. 

Que  Amhos  la  paguen.    And  this  appears  to  have  been  enacted 

6.  by  reason  of  the  partnership  which  is  contracted*  between  husband 
and  wife,  at  least  so  far  as  concerns  the  conclusion  that,  if  dowry 
is  given  or  promised  even  by  the  father  alone,  it  will  in  a  doubtful 
case  be  presumed  to  have  been  given  and  promised  from  out  of 
the  common  property  of  husband  and  wife  and  to  be  therefore 
payable  and  deductible  from  that  property;  see  Covarruvias,  who 
deduces  this  from  the  text  of  this  law,  in  the  above-mentioned 
lih.  3  Variar.  c.  19  and  Palatius  Rubeus  in  Ruh.  §  66  no.  7.  But 
this  principle  does  not  to  my  mind  conclude  the  matter  in  accord- 
ance with  our  law  in  a  case  where  it  is  the  father  alone  who  is 
giving  the  dowry.  For  a  debt  which  has  to  be  discharged  by  one 
of  two  partners,  if  the  debt  has  not  been  incurred  with  a  view 
to  advantage  the  partnership  and  by  reason  thereof,  is  not  payable 
from  out  of  the  share  of  the  other  partner.  There  are  legal 
decisions  to  this  effect  and  it  is  founded  on  the  most  sound  prin- 
ciple. There  is  no  doubt  that  it  is  the  father  alone  and  not  the 
mother  who  is  bound  and  constrained  to  dower  his  daughter;  see 
the  text  of  /.  8  fit.  11  part  4.  And  so  when  dower  is  promised  by 
the  father  to  a  daughter  of  the  marriage,  no  part  of  the  dowry 
falls  to  be  discharged  from  the  mother's  share,  since  the  mother 
was  not  bound  to  give  a  dowry.  For  this  reason  Covarruvias,  uhi 
sup.,  foreseeing  this  difficulty,  suggested  another  principle,  which 
seems  more  conclusive.  He  suggests  that  the  reason  why  a  dowry 
promised  to  a  daughter  of  the  marriage  by  the  father  and  mother 
or  by  the  father  alone  is  payable  from  out  of  profits  is  that  a  debt 
contracted  by  the  father  alone  during  marriage  must  be  paid 
out  of  profits,  as  they  are  not  called  profits  until  all  debts  have 
been  discharged ;  and  consequently  when  a  father  alone  gives  a 
dowry,  it  is  from  out  of  the  profits  that  the  dowry  thus  promised 
to  a  daughter  of  the  marriage  must  be  paid.  But  this  principle 
does  not  satisfy  me  either.  For  it  could  not  apply  to  a  case  where 
the  promised  dowry  has  already  been  paid,  since  what  has  already 
been  paid  cannot  be  said  to  be  a  debt ;  and  also  because  this  prin- 
ciple does  not  apply  when  a  father  dowers  a  daughter  of  the  mar- 
riage after  the  marriage  is  dissolved,  although  even  then  this  law 
makes  the  dowry  payable  from  profits.  And  so  this  principle  is 
not  conclusive.    Consequently  we  must  either  say  that  the  principle 
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of  the  law  is  that  such  was  the  will  of  the  chief  maker  of  the  law, 
thus  adopting  his  will  as  sufficient  principle  for  the  law.  Or  else 
we  must  say — a  view  which  is  held — that  a  husband  in  all  cases 
whatsoever,  whether  during  marriage  or  after  dissolution,  whether 
b}"  himself  alone  or  jointly  with  his  wife,  can  give  a  dowry  from 
out  of  profits  to  a  daughter  of  the  marriage;  for  he  can  do  what 
he  will  with  the  profits,  by  alienating  them  either  entirely  or  par- 
tially, provided  that  he  is  not  actuated  by  fraud  or  malice ;  and 
when  he  alienates  by  giving  a  dowry,  we  must  presume — in  order 
to  reduce  the  father's  loss — that  he  gave  the  dowry  out  of  profits, 
as  to  which  he  had  full  power  of  administration.  But  as  this 
principle  does  not  apply  when  a  father  dowers  a  daughter  after 
dissolution  of  marriage,  I  prefer  the  second  principle  of  Didacus 
and  Covarruvias  which  is  mentioned  above.  This  is  not  opposed 
by  the  difficulties  suggested  by  me  above.  The  first  and  second 
objections  are  dissipated  by  the  fact  that  the  obligation  and  bur- 
den of  dowering  a  daughter  arises  during  marriage  and  the  debt 
thus  owed  is  discharged  by  giving  the  dowry;  just  as,  if  a  dowry 
is  given  after  dissolution  of  marriage,  this  will  be  considered  as  the 
discharge  of  a  debt  which  arose  during  marriage.  And  so  the  pro- 
vision of  our  law  is  a  natural  one;  the  husband  is  by  our  laws 
burdened  with  the  duty  of  giving  to  his  wife  a  half-share  of  the 
profits  acquired  by  him,  and  so  it  is  reasonable  that  he  should  be 
given  relief  to  the  extent  that  a  half -share  of  the  dowry  given  by 
him  to  a  daughter  of  the  marriage  whether  during  or  after  disso- 
lution of  the  marriage  is  set-off  against  the  half-share  of  profits 
which  goes  to  his  wife.  By  these  considerations  and  by  this 
law   a   limitation   is   imposed   upon   the    opinion    of   the    Doctors 

7.  (on  Cod.  5.11.7)*  and  upon  the  provisions  of  ?.  2  fit.  11  pari.  4; 
they  are  to  the  effect  that  if  a  father  promises  a  dowry  to  a 
daughter  of  the  marriage  from  out  of  his  own  goods  and  those  of 
the  mother,  no  part  of  the  dowry  is  to  be  paid  out  of  the  mother's 
goods.  For  this  does  not  apply  when  there  are  any  profits  arising 
out  of  the  marriage ;  for  then  a  half -share  of  the  dowry  will  be 
debited  to  the  mother's  half  share  of  profits  whether  or  not  the 
father  said  so  when  he  promised  the  dowry.  This  is  the  excep- 
tional explanation  of  the  said  laws.  There  is  also  another  excep- 
tional explanation  mentioned  in  the  gloss  on  the  above  mentioned 

8.  law  2  viz.  that  that  law  does  not  apply*  in  a  case  where,  even  in 
the  absence  of  such  profits,  the  father  in  settling  the  dowry 
declares  that  he  is  promising  the  dowry  from  his  own  and  from 
the  mother's  property 'and  specifies  how  much  is  to  come  from  his 
own  property  and  how  much  from  the  mother 's  and  if  the  daughter 
and  her  betrothed  accept  this  and  consent  to  it.  To  such  a  case 
neither  the  above-mentioned  law  Far  if  arum  nor  the  general  opinion 
of  the  Doctors  on  Cod.  5.11.7  applies.  This  same  view  is  held  by 
gloss  2  in  L  8  tit.  11  part.  4,  and  it  applies  also  where  a  father 
gives  a  dowry  in  the  name  of  and  on  behalf  of  the  daughter  from 
out  of  her  property,  according  to  Rubeus,  consil.  71  no.  3  and  gloss 
3  ad  -fill.  I.  16  tit.  9  Pariitarum  6.  It  is  called  the  better  view  by 
Burgos  de  Paz,  consi.  1  no.  13  col.  1,  and  is  adopted  hy  Antonius 
Gomez,  I.  53  Tauri.  no.  21,  and  by  Baeza,  de  dote  c.  11  no.  95  seqq. 
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and  especially  from  no.  131.  And  from  these  considerations  and 
this  law  you  may  note  that  althonjili  at  civil  law  a  mother  was 
neither  bound  nor  able  to  dower  her  daughter,  even  though  the 
daughter  were  a  child  of  the  marriage  and  the  mother  gave  the 
9.  dowry  jointly  with  her  husband,  yet  by  our  law*  she  may  do  so, 
as  Baeza  affirms  on  this  point,  De  dotihus  filiaricm  cap.  11  nos.  45 
and  46.     And  Ave  can  also  note  an  exception  (according  to  Baeza 

10.  ibidem  no.  41)  to  law  61  Taiiri.*  (which  is  law  9  tit.  3  of  this 
book)  which  lays  down  that  a  wife  cannot  jointly  with  her  hus- 
band bind  herself  by  contract.  This  does  not  hold  good  in  a  case 
where  the  wife  jointly  with  her  husband  promises  a  dowry  to  a 
daughter  of  the  marriage.  For  in  such  a  case  she  is  certainlj^  able 
to  bind  herself  in  company  with  her  husband,  provided  that  she 
has  her  husband's  permission.  The  fact  that  such  permission 
is  necessary  is  asserted  by  Baeza,  uM  sup.  nos.  22  and  23,  and  by 
Antonius  Gomez  I.  53  Taiiri  no.  24  in  medio ;  I  have  spoken  of 
this  in  I.  1  gloss  1  tit.  6  in  this  book  and  also  in  gloss  1  on  this 
law.  And  since  a  wife  can  in  such  a  case  bind  herself  in  company 
with  her  husband,  there  is  very  good  reason  for  questioning 
whether  if  the  wife  is  more  than  twenty-five  years  of  age  she  can 
in  such  a  dowry  agreement  insert  a  wife's  oath  {uxoris  juramen- 
tum).  It  seems  that  we  should  say  that  she  cannot.  For  if  ** 
is  valid  and  such  a  wife  can  be  a  party,  then  the  oath  cannot  be 
inserted,  since  its  insertion  is  prohibited  by  our  laws  in  contracts 
which  are  valid  without  an  oath.  Unless,  of  course,  we  can  say 
that  the  oath  can  be  inserted  on  the  ground  that  the  alienation 
and  gift  made  by  those  who  promise  a  dowTy  are  perpetual  and 
in  such  cases  our  royal  laws  permit  of  the  insertion  of  the  oath. 
As  to  whether  in  the  above-mentioned  case,  where  the  wife  prom- 

11.  ises  a  dowry  to  a  daughter  of  the  marriage*  jointly  with  her 
husband,  the  wife  can  on  dissolution  of  marriage  recover  from  the 
husband  or  his  heirs  her  share  of  the  dowry  which  was  promised, 
I  have  dealt  with  this  question  in  law  9  tit.  3  of  this  book.  As  to 
what  happens  if  a  wife  in  her  husband's  absence  promises  and 
pays  a  dowry  to  the  daughter  of  the  marriage  and  then  seeks  to 
recover  it  from  her  husband's  heirs  and  property — this  is  dealt 
with  by  Baeza,  uhi  sup.  no.  41  and  4  seqq.  If  a  wife  promises 
a  dowry  without  her  husband's  knowledge,  will  she  after  dissolu- 
tion of  marriage  be  compelled  to  keep  her  promise!  This  I  have 
dealt  with  in  I.  2  tit.  3  of  this  book.     As  to  whether  a  mother 

12.  who  gives  a  dowry*  is  presumed  to  be  giving  it  out  of  her  own 
property,  see  Baeza  c.  11  no.  155  where  he  lays  down  an  exception. 
What  if  the  wife  were  a  debtor  to  or  were  the  administratrix  of 
the  property  of  the  daughter  who  is  dowered  by  her?  As  to  this 
see  Antonius  Gomez,  I.  51  Tauri.  nos.  23  and  24  and  Castillo, 
I.  53  Tauri  no.  2,  where  he  draws  a  distinction,  following,  it  seems, 
the  gloss  on  I.  16  tit.  9  par.  6  although  he  himself  refers  to  Baldus 
on  Cod.  5.11.7  as  holding  his  view.  See  also  Bartolus  on  Dig. 
32.1.41.11.  What  is  the  rule  as  to  a  brother  who  gives  a  dowry? 
Is  he  presumed  to  be  giving  from  his  owm  property?     As  to  this, 

**  The  text  is  here  illegible,  p.  263,  right-hand  page,  left-hand  column,  line  18. 
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see  Baeza  cap.  11  no.  155  where  he  cites  Ripa  no.   94  on  Dig. 
24.3.1  and,  better,  Bar.  Socin.,  consil.  9  vol.  5. 

Be  por  medio.     As  to  how  and  out  of  what  property  dowry 

13.  was  payable  at  civil  law,*  see  the  writers  hereon  and  above  all 
Antonius  Gomez  no.  25  and  Baldus  on  Nov.  87  who  is  quoted  by 
gloss  1  on  I.  9  tit.  11  par.  4.  And  thus  we  should  say  that  if  a 
husband  and  wife  admit  in  a  deed  the  receipt  of  one  hundred 

14.  crowns  by  such  and  such  a  sale,  each  is  understood*  to  have 
received  a  half-share  thereof,  according  to  Palatius  Rubeus  on  Dig. 
45.2.11,  where  his  note  cites  other  authorities.  And  Paulus  thereon 
says  that  Bartolus  agrees  with  this  in  some  opinion  of  his,  which 
in  fact  is  cons.  152.  Cassaneus,  in  consu.  Bur  gun.  Ruh.  41  §  13 
in  prin.  no.  4  fol.  177  col.  3,  says  that,  in  the  absence  of  any  agree- 
ment to  the  contrary,  the  proceeds  of  a  sale  are  in  a  doubtful  case 
presumed  to  accrue  to  the  husband.  But  where  there  is  such  an 
agreement  to  the  contrary  e.g.  when  husband  and  wife  sell  and 
both  of  them  admit  the  receipt  of  the  price,  there  is  a  presumption 
that  each  is  to  take  a  moiety  thereof.  Similarly  when  they  bind 
themselves  to  give  a  dow^ry  to  a  daughter  of  their  marriage,  they 
will  be  bound  each  to  pay  a  moiety  thereof  out  of  profits.  What 
happens  if,  on  dissolution  of  the  marriage  between  husband  and 

15.  wife,  the  wife*  (if  she  survives  her  husband)  or  her  heirs  renounce 
their  right  to  profits  acquired  during  marriage?  "Will  the  wife 
be  bound  in  respect  of  a  dowry  promised  to  a  daughter  of  the 
marriage  by  her  and  her  husband  together?  So  far  as  regards 
the  dowry  there  is  no  doubt  that  she  is  so  bound.  It  is  true  that 
one  reason  for  her  being  bound  by  the  contract  has  gone,  in  that 
she  has  renounced  the  profits.  But  another  reason  and  obligation 
remains :  she  has  bound  herself  to  give  a  dowry.  By  renouncing 
under  the  Velleianian  laws  and  other  appropriate  enactments  she 
remains  in  her  own  power  and  with  her  own  property.  And  so 
the  wife  remains  bound  even  though  she  renounces  her  right  to 
share  the  acquisitions.  This  view  was  with  some  doubt  adopted 
by  Cassaneus,  uM  sup  §  13  in  princip.  no.  1  and  the  two  following, 
and  again  in  §  20  versic.  2  no.  8  ^^Sed  quaero  dequaestione''  fol. 
189  col.  2  in  fine  et  seqq.  But  the  question  as  to  what  goods  are 
in  such  a  case  liable  to  pay  the  dowry  is  doubtful.  I  have  not 
seen  it  touched  upon  by  anybody.  I  think  we  should  boldly  hold 
that  in  such  a  case  the  dowry  must  be  paid  out  of  the  profits 
acquired  during  the  marriage;  and  if  there  are  no  such  profits, 
then  the  wife  must  pay  one  half  of  the  dowry  out  of  her  own 
property  and  will  not  in  such  a  case  be  able  to  recover  from  her 
husband's  property  what  she  has  paid.  This  may  be  clearly 
deduced  from  the  text  of  this  law  and  needs  no  argument.  And 
it  is  an  exception  to  the  rule  of  law  that  even  though  a  wife  con- 
tracts a  debt  jointly  with  her  husband  she  can  yet  recover  from 
her  husband's  property  any  sums  she  has  been  compelled  to  pay 
in  respect  of  such  a  contract,  if  the  husband  has  got  the  whole 
value  of  the  contract;  see  the  Doctors  and  especialh^  Antonius 
Gomez  in  I.  51  Tauri.  But  this  does  not  hold  good  where  a  hus- 
band  and  wife   jointly  promise   a  dowry  to   a   daughter   of  the 
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marriage;  in  such  a  case  even  though  the  wife  pays  half  of  the 
dowry  out  of  her  own  property  she  can  recover  nothing  from  her 
husband's  property,  see  the  text  of  this  law  and  the  view  of 
Antonius  Gomez  hereon  no.  25.     And  consequently  even  when  the 

17.  father  and  a  stranger  dower*  the  daughter,  each  is  bound  in  respect 
of  half,  according  to  Antonius  Gomez,  no.  25.  If  the  husband 
alone  gives  the  dowry  and  the  wife  renounces  her  right  to  profits, 
the  husband  alone  will  be  bound,  see  the  following  law,  no.  15. 

Si  el  padre  solo.  This  removes  the  doubt  touched  upon  by 
Suarez  in  his  title  ^^De  las  ganancias"  versic.  '^ulterius  quaero^' 
infr.  fol.  21  in  prin.  and  by  Palatius  Rubeus  in  Ruhr.  §  66  no.  7 
fol.  45  in  antiquis. 

Durante  el  matrimo.  If  the  father  after  dissolution  of  mar- 
riage dowers  a  daughter  of  the  marriage  and  there  is  a  balance  of 

18.  profits  from  the  marriage,  is  the  dowry*  to  be  paid  out  of  the  profits 
made  during  the  marriage  or  out  of  the  private  property  of  the 
father  who  gives  the  dowry?  We  must  say  that  the  rule  here  is 
the  same  as  it  would  be  if  the  dowry  had  been  given  during  mar- 
riage. See  Covarruvias,  lih.  3  variarum  c.  19  no.  3  versic.  ^'ex 
quo  infertiir'*,  who  says  that  this  view  is  supported  by  the  general 
consensus  of  judges;  and  he  repeats  this  view  in  the  gloss  on 
^'Commiinales'^  in  I.  6  tit.  10  part.  5.  Castillo,  hereon  no.  2,  thinks 
the  same,  as  does  Baeza  who  bases  his  view  on  wide  and  sound 
arguments  and  upholds  it  against  those  who  think  differently, 
de  dotihus  filiarum  c.  11  no.  97  seqq.  This  is  so  although  Castillo 
subsequently  thought  otherwise,  no.  24  hereon,  as  did  Antonius 
Gomez,  no.  24  ad  fin.,  as  I  have  afterwards  seen  set  out  by  Matienco 
in  gloss  7  I.  3  nos.  9  and  10  tit.  9  of  this  book.  These  latter  are 
opposed  by  the  following  considerations.  This  provision  of  our 
law  arises  out  of  the  fact  of  the  partnership  which  is  entered  into 
between  husband  and  wife,  if  we  adopt  the  first  principle  sug- 
gested by  me  for  our  law  in  the  beginning.  And  this  partnership, 
unless  the  husband  gives  notice  to  the  contrary,  is  deemed  to  last 
even  after  the  death  of  the  wife,  as  is  said  in  this  title.  Conse- 
quently it  is  right  to  hold  that  even  after  dissolution  of  marriage 
it  is  from  the  profits  acquired  during  marriage  that  a  dowry 
promised  by  the  husband  to  a  daughter  of  the  marriage  must  be 
paid.  This  was  the  view  of  Covarruvias,  ^tl)i  sup.,  and  of  Baeza, 
uM  sup.,  and  I  have  said  it  in  this  law.  The  half-share  of  profits 
acquired  during  marriage  which  belongs  to  the  estate  of  the  deceased 
wife  is  held  liable  to  the  burden  of  dowering  the  daughter  from 
the  time  that  the  wife  accepts  the  profits;  as  the  wife  and  her 
heirs  receive  the  profits,  they  must  naturally  undertake  the  burden 
too.  What  w^e  have  said  in  the  case  of  a  father  who  dowers  a 
daughter  of  the  marriage  after  dissolution  of  the  marriage  applies 
equally  to  a  mother  who  dowers  a  daughter  of  the  marriage  after 

19.  her  husband's  decease;*  half  of  the  dowry  will  be  debited  to  the 
share  of  profits  which  belongs  to  the  husband  and  his  heirs.  The 
same  rule  applies  to  a  mother  as  to  a  father  and  the  same  principle 
is  at  work;  they  are  correlative  and  as  the  debt  was  contracted 
during  marriage  it  must  be  discharged  out  of  profits,  as  is  the  case 
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with  a  father  who  gives  a  dowry.  This  is  the  view  of  Castillo, 
nos.  2  and  43  hereon,  and  of  Matiengo  in  I.  3  glos.  7  no.  7  of  this 
title]  it  is  supported  by  the  words  of  gloss  magn.  ad  fin.  in  I.  6  tit. 

10  par.  5  and  by  Covarruvias  in  the  above-mentioned  lib.  3  Yariar. 
c.  19  no.  3.     It  also  seems  to  be  the  view  of  Baeza,  de  dotihus  c. 

11  no.  43,  where,  as  also  in  no.  23,  he  says  a  great  deal  about  the 
case  of  a  wife  who  dowers  a  daughter  in  her  husband's  absence. 
As  to  that,  if  no  multiplied  goods  exist  and  if  the  daughter  has 
property  which  the  mother  has  in  her  possession  either  as  debtor 
to  her  daughter  or  as  guardian  or  trustee,  the  mother  will  be  pre- 
sumed to  have  promised  the  dowry  out  of  the  daughter 's  property ; 
and  if  the  daughter's  property  is  not  sufficient,  the  balance  will 
be  presumed  to  have  been  promised  from  the  mother's  own  prop- 
erty. For  in  a  doubtful  case  a  stronger  presumption  arises  from 
the  fact  that  the  mother  is  administratrix  than  from  natural 
affection.  See  the  text  of  Dig.  26.7.43.1  and  the  note  of  Antonius 
Gomez  hereon  nos.  22  and  24  where  he  seems  to  adopt  this  view; 
see  also  the  gloss  on  "El  padre"  I.  8  tit.  11  p.  4,  and  Palatius 
Rubeus  in  Rich.  §  66  no.  7  seqq.,  and  Baeza  de  dot.  c.  11  no.  155, 
and  no.  12  above.  This  is  so  provided  in  a  case  where  it  is  agreed 
that  the  mother  definitely  intended  to  pay  the  whole  dowry  to 
the  daughter  and  to  bind  herself  as  to  the  whole  amount  or  if  the 
promise  was  made  knowingly  or  with  wrongful  intent.  It  is 
otherwise,  how^ever,  if  it  is  agreed  that  the  mother  had  a  different 
intention  e.g.  if  she  thought  that  the  daughter  possessed  as  much 
property  as  she,  the  mother,  promised  to  give  by  way  of  dowry; 
if  the  mother  proves  and  justifies  this  mistake  by  proper  evi- 
dence, she  will  in  such  a  case  be  excused  from  paying  the  balance, 
as  the  presumption  of  gift  does  not  then  arise.  This  presumption 
against  gift  arises  when  it  was  as  guardian,  trustee,  or  debtor 
that  the  mother  promised  the  dowry,  but  not  if  she  was  not 
guardian,  trustee,  or  debtor.  In  the  latter  case  the  only  possible 
presumption  is  of  gift  and  therefore  the  mother  is  in  that  case 
bound  to  pay  the  balance  out  of  her  private  property,  according 
to  the  words  of  Baeza,  uhi  sup.,  of  Cassaneus,  hereon  no.  2,  and 
of  Antonius  Gomez,  no.  24.  This  is  w^hat  I  think.  But  when 
cases  arise  you  must  think  the  point  over  and  look  it  up.  This 
must  suffice  for  this  law. 
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LAW  9 

which  was  law  60  Tauri. 

Summary. 

A  wife  who  renounces  her  right  to  profits  acquired  or  to  be 
acquired  during  marriage  is  not  bound  to  pay  debts  contracted  by  the 
husband  during  the  marriage. 

Summaries. 

1.  To  remit  is  to  give  and  so  registration  is  necessary  therein.  And  an  explan- 
ation. 

3.  A  wife  can  renounce  her  right  to  future  acquisitions,  and  such  a  renuncia- 
tion is  valid. 

4.  A  wife  who  renounces  her  right  to  profits  is  not  suffered  to  call  the  renun- 
ciation  in   question  on  the  ground  of  any  lesion   or  of  minority. 

5.  If  a  wife  after  the  death  of  her  husband  remains  in  possession  of  his  goods 
as  if  he  were  still  alive,  is  she  presumed  to  have  accepted  the  profits  to 
the  extent  of  being  liable  for  debts? 

6.  Within  what  period  is  a  wife  bound  to  accept  or  renounce  profits? 

7.  There  can  validly  be  an  agreement  and  custom  to  the  effect  that  neither 
the   wife    nor   the    sons   shall    take    anything    from    the    husband's    property. 

8.  A  wife  may  renounce  her  right  to  profits  both  during  marriage  and  after 
dissolution. 

9.  If  a  husband  renounces  his  right  to  the  profits  of  the  dowry  which  by 
statute  belong  to  him,  this  renunciation  cannot  be  revoked  by  the  husband's 
creditors. 

10.  An  agreement  may  be  made  to  the  effect  that  a  wife  shall  take  a  moiety  of 
profits  and  not  be  liable  for  debts.  Can  a  converse  agreement  be  made 
that  she  shall   be   liable  for  debts  and  yet  get   no   profits? 

11.  A  wife  may  not  renounce  her  right  to  profits  without  her  husband's  per- 
mission. 

12.  The  right  of  accrual  applies  to  profits. 

13.  A  wife  cannot  withdraw  her  acceptance  of  profits,  except  as  stated. 

14.  The  fruits  of  goods  which  the  wife  renounces  belong  to  the  husband,  and 
vice  versa.  And  on  dissolution  of  the  marriage  the  provisions  of  Dig.  24.3.5 
will   be  observed. 

15.  If  a  wife  renounces  her  right  to  profits,  she  is  not  bound  by  a  promise  of 
dowry  made  by  the  husband  to  a  daughter  of  the  marriage. 

16.  Advantages  and  disadvantages  are  to  be  shared  by  both   partners. 

17.  Losses  occurring  to  the  goods  of  the  spouses  must  be  made  good  from  the 
profits  acquired  during  the  same  marriage,  except  as  stated.  What  happens 
in  the  case  of  the  loss  of  a  female-slave  belonging  to  the  dowry? 

18.  If  a  wife  accepts  profits,  will  she  be  bound  to  pay  all  debtors  or  only  in 
respect  of  her  own  share?  What  can  be  exacted  in  respect  of  her  own 
share? 

19.  If  a  wife  accepts  profits,  is  she  liable  for  a  moiety  of  taxes  and  mortgage 
interest. 

20.  A  wife  who  accepts  profits  is  not  liable  for  debts  incurred  by  her  husband 
before  marriage.     What  is  the  rule  as  to  ordinary  partners? 

21.  If  the  husband  during  marriage  discharges  debts  incurred  before  marriage, 
a  moiety  of  such  debts  must  be  paid  to  the  wife  out  of  the  husband's 
property. 
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22.  If  a  husband  during  his  second  marriage  dowers  a  daughter  of  his  first 
marriage,  such  dowry  must  not  be  paid  out  of  the  profits  of  the  second 
marriage  but  out  of  the  goods  of  the  husband  who  gives  the  dowry,  except 
as  stated. 

23.  A  partner  except  by  agreement  cannot  dower  his  daughter  out  of  the 
partnership  property.  And  this  is  extended  even  to  the  case  of  partners 
of  all   goods. 

25.  If  a  husband  during  his  second  marriage  buys  land  in  the  name  of  a  son 
of  his  first  marriage  and  delivers  it  to  his  son,  does  the  second  wife  take 
a  share  thereof. 

In  favour  of  doubting  the  principle  of  this  law  I  suggest 
the  point  that  gifts  between  husband  and  wife  are  prohibited,  see 
the  whole  of  Dig.  24.1,  the  decretals,  and  I.  **  tit.  4  par.  5;  to 

1.  remit  is  to  give,*  by  the  text  of  Dig.  46.2.12,  and  in  renunciations 
as  in  gifts  registration  is  required  and  is  necessary,  see  Meneses 
on  Cod.  2.4.12  (nos.  11  and  21)  ;  and  so  this  law  is  wrong.  In 
spite  of  this,  however,  its  provisions  are  just  and  conformable  to 
law.  We  should  adopt  what  follows  as  its  principle  of  decision. 
A  wife  by  so  renouncing  does  not  become  poorer;  she  is  not 
renouncing  an  acquired  irrevocable  right  but  a  revocable  future 
right,  see  1.  5  above.  And  so  our  law  rightly  provides  that  a 
wife  may  even  during  marriage  renounce  her  right  to  profits; 
if  the  renunciation  did  not  occur  during  marriage,  there  would 
be  no  doubt  at  all,  as  we  shall  see  in  the  next  gloss.     A  wife  may 

2.  legally  renounce  future  rights*  and  such  a  renunciation  and 
abandonment  is  valid,  according  to  the  text  of  Dig.  24.1.5.1  quoted 
by  Antonius  Gomez  vol.  2  c.  4  no.  24.  This  is  expressly  referred 
to  on  this  law  by  Covarruvias,  m.  4  p.  2  c.  7  ^  1  no.  11  fo.  92, 
by  Antonius  Gomez  hereon,  by  Boerius,  decis.  244  no.  2,  by 
Palatius  Rubeus  in  Ruh.  de  donat.  int.  §  47  no.  13,  where  he 
says  that  a  decision  to  this  effect  has  been  given  in  cases  actually 
occurring,  by  Cassaneus,  in  cons.  Burg.  Ruh.  4^9  no.  8  fol.  172, 
and  by  Alvarus,  tract,  de  coniect.  men.  test.  lib.  2  c.  1  no.  28, 
where  at  no.  29  he  says  that  the  permission  of  the  husband  is 
necessary.  And  in  such  a  renunciation  no  registration  is  neces- 
sary;   registration   is   only   necessary  when   an   already   acquired 

3.  right*  is  renounced,  according  to  Antonius  Gomez,  c.  4  no.  10, 
who  thus  holds  on  this  point  with  many  other  references  and 
discusses,  in  the  final  column,  the  question  of  what  happens  in  the 
converse  case.  As  to  this,  see  also  Palatius  Eubeus  in  the  above- 
mentioned  §  47  no.  13.  The  proper  view  is  that  the  rule  is  the 
same  and  that  all  such  agreements  on  this  subject  are  valid,  by 
law  24  tit.  11  pag.  4  which  says  that  all  such  agreements  must 
be  performed  and  invalidates  any  custom  to  the  contrary.  Fur- 
thermore if  a  wife  even  during  widowhood  makes  such  a  renuncia- 
tion she  is  not  admitted  to  impeach  the  renunciation  on  account 

4.  of  any  kind  of  lesion  or  of  minority,*  according  to  Burgos  de 
Paz,  q.  9  no.  12.  If  a  woman  after  her  husband's  death  remains 
in  possession  of  his  property  as  if  he  were  alive,  is  she  presumed 

5.  to  have  accepted  so  that  she  is  liable  for  debts?*  It  seems  that 
we  should  say  that  in  a  doubtful  case  she  is  so  presumed,  if  she 
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6.  has  continued  in  possession*  for  some  time,  unless  it  appears 
that  she  so  acted  on  account  of  some  pledge  by  her  husband  to 
her  or  on  account  of  her  dowry  and  private  property  or  unless 
she  has  given  notice,  see  Maran.  on  Dig.  29.2,18.  This  is  so  in 
light  of  the  view  which  we  put  forward  elsewhere  in  this  title 
viz.  that  no  assignment  is  necessary  from  the  husband's  heirs  to 
enable  a  widow  to  use  profits  and  to  have  power  over  and  sue 
for  them.  It  would  be  otherwise,  however,  if  a-ssignment  were 
necessary;  for  in  that  case  she  could  not  sue  for  profits  it  would 
appear  that  she  was  remaining  in  possession  of  the  property  by 
some  title  other  than  the  acceptance  of  profits.  Consider  this 
further;  for  I  have  never  seen  any  doubt  suggested  on  this  point 

6.  by  any  other  writer.  With  regard  to  what  is  the  period  of  time* 
after  the  making  of  the  formal  demand  within  which  a  widow  is 
bound  either  to  accept  or  to  renounce  her  right  to  the  profits. 
Doctor  Spino,  in  Speciil.  test,  in  glos.  12  prin.  no.  108  pag.  290, 
has  recently  said  that  by  our  law  she  is  bound  to  do  so  within 
one  hundred  days  after  formal  demand,  so  that  the  creditors  may 
not  be  kept  waiting;  see  also  Matiengo  hereon  gloss  1  no.  8. 

Benunciar.  There  is  no  doubt  that  this  can  be  done  by  the 
spouses  by  pact  and  agreement  before  marriage,  see  Rot.  antiqui 
842  tit.  de  pact.  Such  agreements  are  not  contrary  to  law  and 
good  morals  and  have  force  by  consent  of  the  parties,  see  c.  5 
C.XXX  q.  5  and  An.  Fel.  thereon  and  the  other  authorities  cited 
by  Simancas,  de  inst.  cath  tit.  9  no.  139.  This  was  also  the  view 
of  Berna.,  Decretal  IV.20.8,  and  Fab.  on  Inst.  1.10.13 ;  and  it  was 
the  general  opinion  at  civil  law,  according  to  Alexander  quoted 
by  Boerius  decis.  22  no.  28.     It  is  founded  on  Decretal  V.2.3, 

7.  by  which  validity  is  given  to  an  agreement*  or  custom  that  the 
wife  or  her  sons  shall  take  nothing.  This  is  mentioned  by  Covar- 
ruvias  in  4  2  p.  c.  7  ^  1  no.  11  and  by  Avendanus  resp.  20  no.  8, 
who  says  that  not  only  is  an  agreement  valid  by  which  the  wife 
shall  take  nothing  of  the  improvements  but  so  also  is  an  agree- 
ment that  the  wife  or  her  heirs  shall  have  a  specified  amount 
whether  it  is  in  fact  acquired  or  not,  according  to  Fabius  on  Cod. 

8.  2.4.11.  Similarly  a  wife  can  after  dissolution  of  marriage* 
renounce  her  right  to  profits;  for  them  the  principle  as  to  gifts 
between  husband  and  wife  ceases  to  apply.  During  marriage 
there  was  room  for  doubt,  since  a  wife  cannot  make  gifts  to  her 
husband  during  marriage;  and  it  is  as  to  this  case  that  this  law 
provides  that  such  a  renunciation  is  valid,  both  by  reason  of  the 
principle  we  have  mentioned  above  and  also  because  this  law 
uses  the  words  ^^Muger  y  marido" — words  which  can  only  prop- 
erly and  accurately  be  used  after  the  parties  have  been  married — • 
and  also  because  it  is  to  more  difficult  cases  and  those  in  which 
doubt  can  exist  that  this  law  is  presumed  to  apply  especially 
since  it  is  one  of  the  laws  Tauri.  This  was  first  shown  by  the 
gloss  in  the  above-mentioned  Decretal  IV.  20.8,  which  is  said  to 
be  excellent  both  by  the  Doctors  thereon  and  by  Saurez  who  is 
quoted  and  followed  by  Covarruvias,  uhi  sup.;  see  also  Saurez 
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in  the  above-mentioned  title  ^^De  las  ganancias''  versic.  '^quaeri- 
tur'^  and  secondly  in  folio  10,  and  Palatius  Rubeus  in  Euh.  §  47 
nos.  13,  19  and  20  who  says  that  he  has  heard  decisions  to  this 
effect  in  cases  which  have  occurred.  See  also  Avendanus  no.  8 
and  Palatius  Rubeus  in  Buh.  §  63  no.  2  fol.  40  and  Burgos  de  Paz 
in  quaestio  9  no.  11  and  Antonius  Gomez  hereon.  Cassaneus, 
col.  3  hereon,  says  that  this  view  should  be  adhered  to  although  it 
is  slightly  doubtful — although  he  washes  to  supplement  it — and 
recently  Matiengo  agrees  T\dth  this,  gloss  1  hereon  nos.  2,  3  and  4, 
as  does  Cassaneus  in  consii  Burg.  Euh.  4^2  ^'femme  marite'^ 
Urn.  3  fol.  137.  Gregorius  in  I.  5  tit.  11  part.  4  verho.  ^^otra" 
prefers  the  contrary  view  and  says  it  is  truer;  but  his  arguments 
are  quite  weak.  But  we  must  fearlessly  hold  the  contrary  to 
him,  and  we  can  support  this  by  the  words  of  Decius,  consi.  170, 
who  saj^s  that  if  a  husband  renounces  his  right  to  profits  of  the 
dowry,  when  such  profits  are  by  municipal  law  given  to  him,  such 
9.  a  renunciation  cannot  after  the  wife's  death  be  revoked*  by  the 
husband's  creditors.  And  this  opinion  is  followed  by  many  who 
are  quoted  by  Benven.  in  tract,  de  merca.  tit.  de  decoctor.  3  p. 
no.  37  pag.  107  in  parvis.  And  in  the  same  way  the  creditors 
of  a  spouse  who  renounces  profits  cannot  object,  see  Covarruvias 
uhi  sup.  no.  12  who  is  supported  by  Socin  Junior  consi.  109  lih. 
3  nos.  1,  4  and  5  and  by  what  I  have  said  elsewhere;  although 
Matienco  thinks  the  contrary  gloss  1  hereon  nos.  6  and  7  and 
uses  words  in  no.  8  which  tend  to  the  contrary.  Furthermore, 
an  agreement  may  be  made  whereby  the  wife  shall  not  even  if 

10.  she  partakes*  of  profits  be  liable  for  debts,  as  is  pointed  out  by 
Cassaneus  in  cons.  Burgun.  Ruhric.  4  ^  9  in  princ.  no.  11  fol.  171 
who  in  no.  7  asks  whether  conversely  an  agreement  may  be  made 
whereby  the  wife  shall  be  liable  for  debts  without  taking  a  share 
of  profits.     But  a  wife  cannot  renounce  her  right  to  profits  with- 

11.  out  her  husband's  permission,*  according  to  Burgos  de  Paz 
quaestio  9  nos.  12  and  13  who  understands  to  this  effect  Castellus 
hereon  though  Castellus  undoubtedly  holds  otherwise.  From  these 
considerations  we  can  infer  that  when  renunciation  of  profits  is 

12.  allowed  the  right  of  accrual*  also  applies,  according  to  Antonius 
Gomez,  Vol.  1  c.  10  no.  28  in  medio.  But  after  she  has  once 
accepted  profits  a  wife  may  not  change  her  mind,  according  to 
Matienco,  gloss  1  hereon  no.  9  by  reason  of  Cod.  6.31.4.  I  under- 
stand this  to  be  so  unless  the  wife  is  less  than  twenty-five  years 
of  age;  for  if  she  were,  she  could  change  her  mind,  by  reason  of 
losses  during  infancj^;  see  what  is  said  by  Antonius  Gomez 
Vol.  2  c.  14  versic.  ^'octavo  info'tur."  It  should  be  carefully 
noted  however  that  just  as  the  fruits  of  the  property  of  a  husband 
are  not  shared  as  profits  by  the  wife  if  she  renounces  her  right 
to  profits  acquired  during  marriage,  so  the  fruits  of  the  property 
of  the  wife  who  renounces  are  not  shared  and  go  to  the  wife 

14.  alone.*  For  as  it  is  hy  reason  of  the  partnership  which  is  entered 
into  between  husband  and  wife  that  the  fruits  are  shared,  as  to 
which  see  laws  3  and  4  above,  if  the  partnership  is  dissolved  or 
not  entered  into  at  all,  by  reason  of  the  wife's  renunciation,  the 
fruits  are  not  shared.     For  the   effect   of  a  partnership   ceases 
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when  the  partnership,  which  is  the  cause,  ceases.  For  proof  see 
what  is  said  by  Specid.  tit.  de  judi.  del  §  super  est  versic.  ''quid 
si  socius'\  and  similarly  Matienco  gloss  2  hereon.  This  I  under- 
stand to  refer  to  the  division  of  the  fruits  of  the  wife's  property 
on  dissolution  of  marriage;  for  during  marriage  the  husband  is 
owner  of  the  dowry  and  its  fruits  are  to  be  applied  in  support 
of  the  marriage.  And  so  in  this  ease,  so  far  as  concerns  division 
on  dissolution  of  marriage,  the  provisions  of  Dig.  24.3.5  and  similar 
laws  will  hold  good.     Similarly  when  a  wife  renounces  her  right 

15.  to  profits  she  will  not  be  liable*  to  pay  a  dowry  promised  by  her 
husband  to  a  daughter  of  the  marriage,  this  being  an  exception 
to  the  last  preceding  law,  as  is  well  noted  by  Matienco  gloss  2 
hereon  in  fin.  As  to  what  happens  if  the  husband  and  wife  have 
jointly  promised  the  dowry,  see  the  last  law  above,  no.  15  and 
the  two  following  numbers. 

De  las  deudas.  Conversely  if  the  wife  does  not  renounce 
her  right  to  profits,  she  is  liable  for  the  payment  of  debts  out  of 
the  share  of  profits  which  accrues  to  her.  It  is  in  this  sense  that 
you  must  understand  I.  14  tit.  20  Wb.  3  Fori,  as  the  last  gloss 

16.  thereon  says.  Advantages  and  disadvantages*  must  be  shared  by 
both  partners,  according  to  Covarruvias  HI).  3  Variar.  ca.  19 
no.  3  post  prin.  and  as  Palatius  Rubeus  excellently  says  in  Rul). 
§  66  no.  1  seqq.  That  writer  remarks  that  losses  incurred  by  the 
property  of  either  spouse  are  to  be  made  good  from  the  balance 

17.  of  profits  acquired  during  marriage.*  He  says  that  this  is  cus- 
tomary and  that  he  has  seen  it  observed  in  practice  in  the  Chan- 
cery. Consequently  losses  of  dowry  must  be  made  good  from 
profits,  according  to  the  gloss  on  ''el  pro''  in  I.  18  tit.  11  part.  4. 
That  is  unless  (see  the  same  gloss)  such  losses  have  been  incurred 
by  the  negligence  of  the  husband ;  for  in  such  a  case  they  must  be 
made  good  from  the  husband's  property  and  not  from  profits. 
This  is  the  view  of  Palatius  Rubeus  uhi  sup.  nos.  3  and  4  and 
of  Matienco  in  his  last  gloss  on  law  4  above;  and  I  said  the  same 
in  my  gloss  on  "ganaren"  in  law  2  above.  Moreover,  according 
to  gloss  1  on  I.  20  tit.  11  part.  4  the  loss  even  of  a  female  slave 
belonging  to  the  dowry  must  be  made  good  from  profits,  unless 
the  loss  was  due  to  the  husband's  negligence,  as  I  have  said. 
It  is  doubtful  whether  a  wife  who  accepts  profits  is  liable  for  the 
whole  amount  of  the  debts  contracted  by  her  husband  during 
marriage  or  whether  she  is  only  liable  in  respect  of  her  half- 

18.  share.*  The  view  to  be  adopted  is  that  she  is  liable  only  in 
respect  of  her  own  half -share  and  no  more;  see  Benven.  in  tract 
de  mercatu.  pag.  139  in  parvis  no.  15  under  the  title  "De  con- 
tracti'bus  mercatorum",  and  the  same  is  held  by  Cassaneus  in 
consuet.  Bur  gun.  Ruh.  4  ^  20  verho  "  descender  e"  no.  8  fol.  189 
col.  2.  And  so,  in  respect  of  the  share  which  comes  to  her,  the 
wife  can  be  proceeded  against  for  debts  contracted  during  mar- 
riage, according  to  Rebuffus  Vol.  1  const.  Franc,  tit.  de  liter, 
ohlig.  art.  2  glos.  1  no.  100.     Will  the  wife  be  liable  to  pay  a 

19.  moiety  of  taxes  and  mortgage  interest?*  This  is  dealt  with  by 
Cassaneus  uhi  sup.  Ruh.  4^9  verho  "Semhlament"  in  fin.  no.  11 
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fol.  174;  he  says  that  it  has  been  so  held  by  judges.  And  rightly 
so  (although  Cassaneus  himself  wished  to  make  refinements)  since 
taxes  are  included  among  immovable  property.  Is  a  wife  who 
accepts  profits  liable  in  respect  of  a  contract  of  suretyship  made 
by  her  husband?  This  we  have  dealt  with  in  law  7  above  tit.  3 
as  also  in  this  title. 

Durante  el  matrimonio.    In  respect  of  debts  contracted  before 

20.  marriage  the  wife  will  not  be  liable*  to  pay  anything  out  of  her 
share  of  the  profits  acquired  during  marriage.  And  the  converse 
of  this  proposition  is  by  these  words  of  this  law  most  clearly  laid 
down.  For  a  partner  is  only  liable  for  debts  when  such  debts  were 
contracted  during  the  partnership;  he  is  not  liable  for  debts  con- 
tracted before  the  formation  of  the  partnership.  See  Segura  in 
his  treatise  on  Profits  during  Marriage,  no.  6  (referring  to  Dig. 
17.2.12,  dig.  17.2.27,  and  Dig.  17.2.38)  not.  P.P.P.  cons.  94  spec- 
tahiles  no.  15  vol.  1.  He  is  quoted  in  support  of  this  view  by 
Benvenut.  in  his  said  treatise  on  Commerce  title  ''Of  Commercial 
Contracts"  in  prin.  no.  14  ad  fin.  pag.  139  in  parvis.  Cassaneus, 
uhi  sup.  in  the  said  §  9  versic.  ^^de  toust  dehitum^^  no.  1  fol.  172, 
in  view  of  the  letter  of  the  custom  he  is  discussing,  thinks  differ- 
ently. For  this  reason  our  law  has  been  careful  to  insert  the 
words  *^ durante  el  matrimonio'^  in  order  to  remove  all  doubt. 
From  this  it  may  be  inferred  that,  if  a  husband  during  marriage 

21.  discharges  debts  contracted  by  him  before  marriage,*  he  must 
on  dissolution  of  marriage  make  good  and  pay  to  the  wife  out  of 
his  private  property  a  moiety  of  the  debts  so  discharged  during 
marriage.     And    consequently   if   a   husband    during   his    second 

22.  marriage  dowers  a  daughter  of  his  first  marriage,*  such  dowry 
must  not  be  paid  out  of  the  profits  of  the  second  marriage,  as 
it  is  presumed  to  have  been  promised  out  of  the  husband's  pri- 
vate property,  according  to  Dig.  17.2.81.  And  on  the  strength 
of  that  law  Paulus  so  holds  in  his  anthology  and  says  that,  in  the 
absence  of  an  express  contract  to  that  effect,  a  partner  may  not 

23.  dower  a  daughter  out  of  the  partnership  property.*  The  same 
view  is  held  by  Baldus  on  Auth.  ex  testamento  Cod.  6.20.1  where 
the  commentator  quotes  many  others  of  the  same  mind.  See  also 
Anchar.  and  others  cited  by  Jason  on  Auth.  quod  locum  Cod. 
6.20.3.  This  rule  holds  good,  according  to  these  writers,  even  if 
the  partnership  is  one  of  all  goods;  though,  in  the  case  of  a  part- 
nership of  all  goods,  a  different  view  was  held  by  Baldus  and 
other  writers  cited  by  the  commentator  on  Baldus  in  the  said 
no.  13  and  by  Socin.  Junior  consi.  46  no.  11  vol.  1.  But  if  the 
partnership  is  not  one  of  all  goods  the  case  is  clearer  and  is 
expressly  dealt  with  by  Professor  Quemada  in  his  Fiscal  Questions 
of  the  Holy  Inquisition  quaestio  6  in  fine  where  he  quotes  Palatius 
Rubeus  in  Ruh.  §  62  in  fine  who  says  that  the  same  is  true  in  the 
case  of  a  husband  who  pays  donations  promised  before  his  second 
marriage.  In  the  case  of  dowry  this  same  view  is  adopted  by 
Burgos  de  Paz  in  his  ''Questions",  quaestio.  8  no.  14.  It  was 
recently  discussed  and  explained  by  Ayora  in  his  treatise  on 
Partitions  part  3  quaestio  12  per  totam.     Socin.  Senior  consil.  4 
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nos.  21,  31,  and  41  and  consil.  5  vol.  4  thinks  differently  by  under- 
standing Dig.  17.2.81  in  a  different  sense.  But  our  view  is  proved 
to  be  right  by  the  words  of  this  law  even  in  the  case  of  a  partner- 
ship of  all  goods  according  to  the  more  generally  accepted  opinion. 
And  Socin.  himself  jointly  with  Romanus  is  quoted  as  having 
advised  in  this  sense  by  the  gloss  on  ' * communales' *  in  I.  6  tit.  10 
part.  6,  although  the  gloss  thinks  differently.  As.  to  this  see  also 
Baeza  on  Daughters'  Dowry  cap.  15  no.  2\  in  no.  5  he  asserts 
that  the  above-mentioned  more  generally  accepted  opinion  is  the 
truer  one.  In  no.  6  he  makes  use  of  a  distinction  to  which  we 
must  also  resort;  a  dowry  of  this  kind  is  not  payable  out  of  the 
wife's  share  of  profits,  but  from  the  husband's  private  property, 

24.  unless  the  wife  herself  has  expressly*  assented  to  the  dowry  and 
to  its  payment  out  of  profits,  see  Baeza  uM  sup.  nos.  14,  15  and  16 
and  cap.  10  no.  82  and  the  four  following  numbers.  In  this  latter 
case  she  has  as  it  were  renounced  her  right  to  profits  so  far  as 
respects  the  dowry.  Secondly,  I  understand  our  rule  to  apply 
when  the  dowry  is  large,  but  not  if  it  is  small.  For  a  husband 
is  not  prohibited  from  making  small  gifts,  as  I  have  said  in 
this  title,  on  the  authority  of  Molina  de  priniog.  lih.  2  cap.  10 
no.  67.  And  so  small  dowries  are  permissible  in  the  present  case. 
This  is  a  new  explanation  and  therefore  meet  for  consideration. 
And  for  these  reasons  Cassaneus,  on  the  Customs  of  Burgundy, 
Ruh.  4  §  2  no.  20  fol.  137,  very  properly  raises  the  question  as 
to  what  happens  if  a  father  who  has  a  son  hj  his  first  wife  buys 
land  in  the  name  of  that  son  during  his  second  marriage  and 

25.  delivers  it  to  his  son.  Should  the  wife*  take  a  half -share  thereof 
as  of  an  acquisition  during  marriage?  As  to  this  Baldus  draws 
a  distinction,  on  Dig.  3.36.18,  and  eventually  leaves  it  for  con- 
sideration, after  citing  many  writers  who  deal  with  this  point.  But 
I  have  no  doubt  that  where  the  wife  is  not  given  a  half  of  such 
land  she  is  entitled  to  the  value  of  such  half  out  of  her  husband's 
property.  The  husband  bought  it  during  marriage;  it  is  there- 
fore profit  and  must  be  shared,  since  the  husband  has  diminished 
the  profits  by  an  amount  proportionate  to  the  value  of  the  land. 
Moreover  he  may  not  make  gifts  to  the  prejudice  of  his  wife  or 
enrich  the  sons  of  his  first  marriage  to  the  prejudice  of  and  in 
fraud  of  his  second  wife. 
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LAW  10 

which  was  Law  77  Tauri. 

Summary. 

One  spouse  does  not  on  account  of  a  delict  of  the  other  lose  his 
or  her  private  property  or  his  or  her  moiety  of  the  profits  acquired 
during  marriage  up  to  the  time  of  the  sentence  or  execution  imposed 
in  respect  of  such  delict ;  this  is  so  even  if  the  delict  is  heresy  or  some 
other  similar  offence  in  respect  of  which  a  penalty  is  automatically 
imposed  on  the  offender. 

Summaries. 

1.  One  partner  is  not  liable  in  respect  of  personal  losses  incurred  by  the  other 
partner. 

2.  A  reason  for  doubting  this  law  is  set  out.     5.  And   its  principle  of  decision. 

3.  A  man  who  commits  a  delict  makes  only  himself  liable  to  a  penalty  thereby. 

4.  There  arises  a   natural   obligation   out  of  delicts,  just   as  there   does  out  of 
contracts. 

6.  Although    a    husband    may    by   contract   alienate    profits,    he   may    not   do   so 
by  delict. 

8.  Heretic  creditors  can   recover  from  the  Treasury   debts  owing   before  their 
heresy. 

9.  The   usufruct    in   the   adventitious    property    of   a   son    is   not   confiscated    by 
reason  of  the  father's  heresy. 

10.  Is  a  custom  or  agreement  valid  by  which  one  is  liable  for  another. 

11.  A  wife  does  not  by  reason  of  her  husband's  delict  lose  her  dowry  or  private 
property  or  the  marriage  deposit. 

12.  If  a  wife's  property  is  forfeited  by  reason  of  her  delict,  the  dowry  is  not 
during  marriage  forfeited  except  in  five  cases.     What  is  the  law  today? 

13.  If  a  Catholic  woman  makes  a  contract  of  marriage  with  a  man  whom  she 
knows  to  be  a  heretic,  her  dowry  is  forfeit,  as  also  are  the  profits. 

14.  This  law  applies  to  goods  confiscated  before  the  passing  of  this  law. 

15.  If  a  man  commits  a  delict,  both  his  property  acquired  before  the  commis- 
sion of  the  delict  by  reason  of  which  the  confiscation  takes  place  and  his 
property  afterwards  acquired  will  be  confiscated.  All  alienations  of  prop- 
erty made  after  the  commission  of  a  delict  are  invalid;  unless  it  be  an 
alienation   of   profits    (17). 

16.  The  Treasury  is  not  in  cases  of  delict  involving  confiscation  of  property 
bound  to  adopt  contracts  of  hire. 

18.  The  word   "hasta"   in   the  text  of  this    law   is  to    be   interpreted    inclusively. 

19.  Even  where  a  penalty  is  automatically  incurred,  public  promulgation  is 
necessary. 

20.  Is  it  enough  for  promulgation  to  have  been  made,  even  if  the  sentence  has 
not  become  a  judgment  of  record,  in  order  to  prevent  the  wife  from  thence- 
forward acquiring  profits? 

1.  No   pierda.     For   one   partner   is   not   liable*    for   personal 

losses  incurred  by  the  other,  by  Dig.  10.2.39.3  and  Dig.  17.2.52.3. 
This  is  noted  by  Panor.  in  consilio.  65  no.  1  vol.  1  who  is  cited 
and  followed  by  Cassaneus  in  his  Customs  of  Burgundy  Ruhrica  4 
§  2  Feme  mariel  no.  17  fol.  137  where  in  the  notes  he  quotes  Pala- 
tius  Rubeus  in  rubric,  de  donatio  inter  §  66  per  totum.     As  a 
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2.  reason  for  doubting  this  I  suggest*  law  5  of  this  book  by  which 
a  husband  is  permitted  by  contract  freely  to  alienate  profits 
without  the  consent  of  his  wife.  If  he  can  do  so  by  contract,  he 
can  also  do  so  by  delict;  for  by  delicts  a  quasi-contract  arises. 
By  committing  a  delict  a  man  seems  to  submit  himself  to  the 

3.  penalty  which  must  be  imposed*  on  account  of  the  offence;  see 
Dig.  49.14.34,  and  I.  15  ad  fin.  tit.  13  part.  2  and  the  gloss  there  on 
*^el  mismo"  and  Minchacas  de  succesi.  Vol.  1  ^  10  no.  665  per 

4.  totum  fol.  281.  And  in  delicts,  just  as  in  contracts,*  a  natural 
obligation  arises;  see  the  above-mentioned  laws  and  Cod.  11.64.5 
and  Soto  on  Justice  and  Law  lib.  5  quaestio  2  art.  3  in  fin  pag.  385. 
And  the  argument  from  contracts  to  delicts  and  vice  versa  is 
valid,  see  Everardus  in  his  Centu.  locorum  cap.  de  contractihus 
ad  delicta.    And  so  it  would  seem  that  our  law  cannot  hold.    But 

5.  for  its  principle*  of  decision  we  must  say  that  delicts  presuppose 
wrongful  intent  and  malice  on  the  part  of  the  offender,  especially 
those  delicts  in  respect  of  which  confiscation  of  property  is  imposed, 
and  as  a  husband  cannot  with  wrongful  intent  alienate  profits, 
by  law  15  above-mentioned,  therefore  the  provision  of  this  text  is 
a  just  one.  And  a  husband  is  not  able  to  alienate  unlawfully; 
but  he  would  be  so  able  if  on  account  of  his  delict  the  half -share 
of  profits  which  belongs  to  his  wife  were  liable  to  confiscation, 
according  to  Palatius  Rubeus  in  the  above-mentioned  Rubric 
§  66  nos.  23  and  24.     Although  a  husband  may  alienate  by  con- 

6.  tract,  he  cannot  do  so  by*  delict,  as  is  expressly  said  by  the  text 
of  I.  si  filio  Cod.  de  ton  possess.;  and  this  is  approved  of  by 
many  writers  cited  by  Covarruvias  lib.  2  Variar.  cap.  8  no.  7 
versic,  ^'hinc  apparet'\  and  is  adopted  on  this  point  by  Quemada 
in  the  above-mentioned  Fiscal  Questions  of  the  Holy  Inquisition 
quaestio  6  ad  fin.  The  argument  from  contracts  to  delicts  applies 
only  when  the  same  principle  applies  in  both  cases.  But  here  it 
is  not  so.  In  contracts  the  free  will  of  the  contracting  party  is 
supposed,  in  delicts  it  is  otherwise.  Passions  of  mind  and  sudden 
impulses  are  not  voluntary;  and  so  it  is  by  a  fiction  and  not  in 
truth  and  in  fact  that  a  man  who  commits  a  delict  is  deemed  to 
have  consented  to  the  infliction  of  a  penalty  in  respect  of  his 

7.  offence.*  See  Angelus  and  Paulus  on  Dig.  2.14.27,  who  are  cited 
and  followed  by  Mexias  in  pragm.  tassae  panis  conclus.  6  no.  67. 
Similarly  the  above-mentioned  argument  ceases  to  apply  whenever 
the  result  would  be  absurd  and  contrary  to  the  laws.  In  law  no 
one  should  be  punished  for  the  delict  of  another  nor  should  a 
wife  be  punished  for  her  husband,  see  the  whole  of  Cod.  4.12. 
And  so  it  is  not  surprising  that  a  wife  does  not  lose  her  half- 
share  of  profits  by  reason  only  of  the  delict  of  her  husband.  And 
thus  heretic  creditors  who  were  creditors  before  their  offence  are 
allowed  to  claim  from  the  Treasurj^  money  which  was  truly  owing 

8.  to  them;*  see  Dig.  34.1.2  and  the  gloss  thereon,  Cod.  10.7.1 
and  the  authorities  there  cited,  I.  10  tit.  2  par.  3,  I.  16  tit.  7  par.  6, 
and  Simancas  de  instit.  cathol.  cap.  9  no.  9.  Similarly  a  son's 
usufruct  in  his  adventitious  property  is  not  confiscated  by  reason 

9.  only  of  his  father's  heresy;*  for  in  those  circumstances  the  son 
becomes  his   own  master    {sui  juris)    and  he   is  freed   from  his 
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father's  control  on  account  of  his  father's  loss  of  status;  and  so 
the  usufruct  is  consolidated  Avitli  the  ownership,  as  Simancas 
very  well  says  in  the  above-mentioned  iit.  9  no.  81  and  as  I  said  in 
I.  7  no.  134  seqq.  tit.  10  in  the  last-preceding  book.  And  similarly 
we  must  hold  that  a  wife  is  freed  from  her  husband's  control  to 
which  she  submitted  herself  by  the  contract  of  marriage.  And 
when  property  is  effectively  acquired  for  her,  she  naturally  does 
not  lose  her  share  thereof.  You  can  embellish  this  and  the  pro- 
vision of  our  law  in  many  ways,  according  to  the  words  of  Siman- 
cas iihi  sup.  no.  66  seq.,  of  Segura  in  his  above-mentioned  treatise 
on  Profits  during  Marriage  per  tofum,  and  of  Palatius  Rubeus 
cited  by  Cassaneus  hereon  no.  1.  This  law  was  decisive  of  they 
many  questions  and  opinions  which  previously  existed  about  profits, 
as  may  be  seen  from  Segura  iihi  siijo.  and  Palatius  Rubeus  in  the 
said  Rubric  §  66.     As  to  whether  a  custom  or  agreement  is  valid 

10.  to  the  effect  that  one  shall  be  liable  for  another,*  see  Meneses  on 
Cod.  1.18.12. 

Sus   hienes.      And    so    the   wife   will   not   lose   the   marriage 

11.  deposit,*  by  §  8  tit.  10  p.  7  and  the  note  of  Palatius  Rubeus  in 
the  said  §  66  no.  23.  Nor  will  she  lose  the  dowry.  She  can 
recover  the  dowry  after  condemnation  has  ensued,  even  if  she 
follows  her  husband  who  has  been  condemned  for  rebellion,  as 
Bossius  says  has  been  held  in  Court.  He  is  cited  and  followed 
by  Julius  Clarus,  lih.  5  recep.  sent.  §  fin  quaestio  78  no.  15. 
And  he  says  that  the  converse  is  also  true  viz.  that  if  a  wife's 

12.  property  is  forfeited  the  dowry  is  during  marriage  not  forfeit,* 
except  in  five  cases,  as  to  which  see  Antonius  Gomez  I.  78  Tauri. 
no.  1.  Nowadays,  however,  according  to  the  same  writer  on  1.  78 
in  the  following  passage,  the  dowry  is  properly  confiscated  by 
reason  of  the  wife's  delict,  if  she  is  liable  to  be  punished  with 
death  for  the  offence.     Furthermore  the  dowry  of  a  Catholic  wife 

13.  is  forfeit*  by  reason  of  her  husband's  heresy  if  she  married 
knowing  that  he  was  a  heretic,  see  cap.  "decrevit^^  de  liaereti.  in  6 
and  the  note  of  Simancas  in  the  said  tit.  9  no.  10.  In  no.  74  he 
sa^'s  that  the  name  is  true  of  profits. 

i\^/  la  mitad.  This,  as  we  have  said  above,  is  for  the  purpose 
of  quieting  the  doubts  which  previously  existed  among  the  Doctors 
as  to  profits.  It  puts  an  end  to  the  arguments  mentioned  at 
length  by  Segura  in  his  said  treatise  on  Profits  during  Marriage 
in  no.  1  seqq.;  in  no  15  Segura  decided  in  accordance  with  the 
provision  of  this  law.    Does  this  law  apply  to  property  confiscated 

14.  before  the  passing  of  the  law?*  Quemada  says  that  it  does,  in 
the  above-mentioned  Fiscal  Questions  of  the  Inquisition  quaest.  6. 

Hasta  que  por  el  tal  delicto.  It  is  laid  down  by  the  laws 
that  all  profits  made  by  an  offender  after  the  commission  of  the 

15.  delict*  are  confiscate,  together  with  the  property  which  he  pos- 
sessed before  the  offence,  in  all  cases  where  automatic  confiscation 
takes  place  by  operation  of  law  from  the  time  of  the  commission 
of  the  offence,  as  in  the  offence  of  heresy  and  the  like.  See  Dig. 
48.2.20  and  the  note  of  Antonius  Gomez,  Vol.  3  Tariar.  in  4  parte 
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2  cap.  6  ^  8  in  fine  et  seqq.  See  also  Simancas  de  instit.  cathol. 
tit.  9  no.  20.  And  so  alienations,  with  or  without  consideration, 
made  by  such  an  offender  after  the  commission  of  the  offence  are 
wholly  void  and  do  not  prevent  the  Treasury,  so  long:  as  the  price 
has  not  been  paid,  from  claiminfr  and  recovering  property  so  alien- 
ated, according?  to  Dig.  48.2.20  and  the  text  of  1.  4  tit.  2  p.  7 ; 
see  also  Antonius  Gomez  in  the  said  nos.  2  and  11  and  cap.  4  no.  4 
in  the  said  Vol.  3,  and  Covarruvias  in  the  said  no.  8  and  Simancas 
in  the  said  tit.  9  no.  27  seqq.  Simancas  in  no.  29  says  that  there 
are  many  cases  in  which  the  value  of  property  so  alienated  must 
be  made  good  to  the  person  who  is  in  possession.  Arising  out  of 
this,  Antonius  Gomez,  in  vol.  2  cap.  3  no.  10  in  fin.  says  that  in 
the  case  of  offences  in  which  automatic  confiscation  of  property 

16.  takes  place  the  Treasury  is  not  bound*  to  adopt  contracts  of  hire 
entered  into  by  the  offender,  according  to  the  distinction  there 
drawn  by  him.  I  should  agree  with  this  so  far  as  concerns  con- 
tracts of  hire  entered  into  after  the  commission  of  the  offence,  but 
not  otherwise;  since  in  the  latter  case  the  above-mentioned  doc- 
trine and  distinction  of  Antonius  Gomez  no  longer  hold  good. 
Before  the  commission  of  the  offence  such  a  contract  of  hire 
could  validly  and  effectively  be  made  as  being  made  by  the  true 
o^vner.  Yet — to  return  to  elementary  principles — since  the  owner- 
ship and  possession  of  a  moiety  of  such  profits  is  automatically 
transferred  to  the  wife,  it  is  natural  that  there  should  be  no  con- 

17.  fiscation*  of  this  moiety  of  profits  even  of  those  acquired  after 
the  commission  of  the  offence  up  to  the  passing  of  the  sentence 
in  respect  of  the  offence.  What  belongs  to  the  wife  is  not  con- 
fiscable, and  a  partner  does  not  lose  his  share  by  reason  of  a  delict 
by  the  other  partner,  see  Dig.  17.2.52.18  and  Dig.  17.2.59.  And 
therefore  it  is  a  just  provision  of  this  law  that,  until  the  announce- 
ment of  the  confiscation  is  made,  there  shall  be  no  confiscation  of 
profits  to  be  acquired  by  the  wife.     The  word  ^'kasta''   (Spanish 

18.  for  until)  is  here  used*  inclusively,  although  elsewhere  it  is,  to 
suit  the  context,  used  exclusively,  as  in  Dig.  30.1.14.1  as  to  which 
see  Alexander  on  Dig.  35.2.1  and  the  gloss  on  Dig.  4.3.10.  Bar- 
tolus  on  Dig.  32.1.35.1  clearly  explains  the  meaning  of  this 
word,  see  the  comment  of  Abb.  on  c.  cum  dilecti  no.  4  de  dolo. 
But  something  must  be  added  to  this  from  Baldus  on  Anth.  hoc 
amplius  Cod.  4.2.32,  according  to  Oroscio  on  Dig.  1.16.10  and 
Tiraquellus  de  utroque  retractu  tit.  de  retra.  Una.  §  1  glo.  11  no.  66 
fol.  88. 

Sean  declarados.     Here  you  have  the  text  saying  expressly 
that   even  where  a   penalty  automatically   attaches   promulgation 

19.  of  it  is  necessary.*  And  this  was  the  general  rule  at  law,  as  I 
have  said  at  length  in  I.  2  tit.  de  la  contest  a.  in  the  gloss  on 
'^aunque'^  in  book  4  above:  and  now  I  apply  this  text  to  the  same 
intent  for  the  first  time.  It  is  doubtful  if  the  promulgation  of 
a  sentence  is  sufficient  to  prevent  the  wife  from  acquiring  profits 
thenceforward,  if  such  sentence  does  not  become  a  judgment  of 
record.     I  incline  to  the  view  that  it  is  sufficient  that  the  sentence 

20.  should  have  been  promulgated.*     For  thenceforth  the  wife  has 
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notice  that  her  husband  is  a  heretic  or  has  committed  an  offence 
involving:  confiscation  of  property  and  has  lost  his  status  with  the 
result  that  a  stop  is  put  to  the  profits  of  the  partnership  and  the 
sharing  of  them.  Thenceforth  the  property  is  deemed  to  be  so 
affected  that  sharing  ceases.  I  have  subsequently  found  Matiengo 
to  be  of  the  same  opinion  gloss  3  hereon,  although  he  is  not  very 
clear  and  only  deals  with  the  matter  parenthetically.  Everyone 
must  on  the  proper  occasion  give  this  matter  further  consideration 
and  must  seek  out  the  truth. 

Aunque.  Note  carefully  this  word  ^^aunque.'^  It  includes 
delicts  which  are  less  than  heresy,  provided  that  they  are  such 
as  to  involve  confiscation  of  property. 
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LAW  11 

which  was  law  78  Tauri. 

Summary. 

A  married  woman  may  by  reason  of  a  delict  committed  by  her 
lose  profits,  dowry,  and  everything  else,  either  in  whole  or  in  part. 

Summaries. 

1.  A  woman  if  she  commits  a  delict  loses  her  dowry. 

2.  The  husband  of  a  woman  who  commits  a  delict  involving  confiscation  has 
reserved  to  him  his  rights  of  action  that  he  be  not  condemned  beyond  his 
competence. 

3.  Are  gifts  made  to  a  wife  by  the  husband's  kin  confiscated  by  reason  of  the 
commission  by  the  wife  of  a  delict  involving  confiscation?  What  of  the 
converse  case? 

4.  If  a  heretic  wife  has  sons,  does  confiscation  take  place? 

5.  When  a  dowry  is  confiscated,  both  the  usufruct  and  the  ownership  are  con- 
fiscated? This  extends  to  any  offence  committed  by  a  wife  in  respect  of 
which  she  is  condemned. 

6.  If  the  husband  is  entitled  on  dissolution  of  marriage  to  take  as  profit  a  part 
of  the  dowry,  the  dowry  is  nevertheless  confiscated  while  the  marriage 
subsists,  if  the  wife  commits  an  offense  involving  confiscation;  but  on  her 
death  the  husband  and  his  heirs  have  preserved  to  them  their  right  of 
action  in  respect  of  their  part.  And  the  same  is  true  if  a  part  of  the  dowry 
is  due  to  a  third  party. 

1.  Pueda  perder.    As  in  the  offence*  of  heresy,  see  VI  Decretal 

V.2.4,  and  in  other  offences  described  by  Dig.  48.20.3,  as  is  noted 
by  the  learned  Antonius  Gomez.  The  text  of  this  law  is  con- 
sidered with  reference  to  the  offence  of  heresy  by  Covarruvias, 
quoted  by  Didacus  Perez  in  I.  1  tit.  1  pag.  33  ad  fi.  lib.  1  ord.; 
although  Cassaneus  there  cited  wrongly  inclines  to  the  contrary 
view.  A  petition  was  presented  to  the  Emperor  Charles  V  in  the 
Court  of  Valladolia,  anno  37  pet.  108,  that  he  should  order  that 
this  law  should  only  apply  after  the  husband's  death  and  not 
during  his  lifetime,  by  reason  of  the  loss  caused  to  the  husband. 
But  the  invincible  Emperor  was  unwilling  to  grant  this.  He 
ordered  that  the  laws  applying  to  such  cases  should  be  observed, 
and  refused  the  petition.  And  so  this  law  remained  in  full  force, 
and  the  aforesaid  petition  was  not  included  in  our  recompilation, 
since  nothing  new  came  of  it.  But  it  is  nevertheless  true  that 
in  this  case  by  this  law  the  husband  has  reserved  to  him  his 
rights  of  action  against  the  Treasury  in  order  that  he  be  con- 
demned only  to  the  extent  of  his  competence  {in  id  quod  facer e 
potest),  according  to  Simancas,  de  inst.  cathol.  tit.  9  no.  12.  For 
the  Treasury  ought  not  to  have  any  greater  rights  than  belonged  to 
the  part}^  (?)  from  which  its  title  is  derived.  It  is  doubtful 
whether  goods  given  to  the  wife  by  the  husband's  kinsmen  are 
liable  to  confiscation  by  reason  only  of  a  delict  committed  by  the 

3.  wife  involving*  confiscation  of  the  wife's  property.  On  this  point 
Palatius  Rubeus,  in  Euhric  §  45  no.  17,  seems  to  hold  that  such 
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gifts  are  confiscable,  since  such  goods  are  as  to  a  half  taken  as 
profits  by  a  bride  if  she  has  undergone  the  ceremony  of  kissing 
by  the  bridegroom  and  wholly  taken  by  her  if  she  has  been  carnally 
known  by  the  bridegroom,  by  the  provisions  of  I.  53  Tauri  which 
is  title  2  of  this  book.  But,  from  what  I  have  seen  in  Palatius 
Rubeus,  loc.  cit.  and  as  I  have  myself  said  elsewhere,  I  incline 
to  the  view  that  if  such  goods  have  been  given  to  the  wife  for 
her  own,  e.g.  if  there  is  a  custom  to  that  effect  or  the  goods  are 
of  a  kind  not  unsuitable  to  women  or  if  they  have  been  given  to 
her  by  reason  of  services  rendered  by  her  to  the  kinsman  of  the 
husband  who  made  the  present,  in  such  a  case  the  goods  are  con- 
fiscated, since  they  are  the  property  of  the  wife.  But  in  the 
absence  of  such  or  similar  presumptions  by  which  the  goods  can 
be  presumed  to  have  been  given  with  intent  that  they  shall  be 
the  property  of  the  wife,  then  the  gifts  are  presumed  to  have 
been  made  with  a  view  to  the  bridegroom  or  husband  and  they 
will  not  be  confiscated;  since  they  are  not  acquired  by  the  wife 
but  by  the  husband.  Similarly  confiscation  will  not  take  place 
of  gifts  made  to  a  husband  by  the  wife's  kin  even  if  they  were 
made  with  a  view  to  the  wife,  according  to  Simancas,  in  the  above- 
mentioned  tit.  9  no.  76.  But  there  is  another  and  exceptional 
matter  for  doubt  viz.  whether,  if  such  a  heretic  wife  has  sons, 
4.  confiscation  of  her  property  will  take  place.*  It  seems  that  it 
will  not  take  place,  by  I.  2  tit.  27  part.  7  which  expressly  says 
this;  and  this  is  supported  by  the  text  of  I.  5  tit.  31  part.  7,  as 
I  have  said  elsewhere.  And  thus  this  law  is  limited  so  that  it 
does  not  apply  when  the  wife  has  sons  born  in  lawful  wedlock; 
this  can  be  shown  too  by  I.  7  tit.  7  par.  6.  Nevertheless  we  must 
hold  the  contrary  in  the  case  of  the  delict  of  heresy;  even  if  a 
heretic  man  or  woman  has  legitimate  sons  or  descendants,  the 
property  is  confiscated.  On  this  point  we  must  stand  by  the  pro- 
visions of  the  canon  law  which  so  enacts.  Decretal  V.7.10  and 
V.2.2.  This  is  supported  by  the  gloss  on  I.  7  tit.  7  p.  6,  by  Didacus 
Perez,  in  I.  1  tit.  1  col.  33  lih.  1  ord.,  and  by  Tellius  in  I.  4  Tauri 
no.  34.  And  this  is  the  general  opinion,  according  to  Simancas, 
tit.  9  nos.  4,  5  and  6.  And  it  is  not  opposed  by  I.  5  tit.  31  p.  7 
which  rather  supports  it,  since  it  is  there  provided  that  the  prop- 
erty of  a  traitor  devolves  to  the  Treasury  even  though  such 
traitor  has  sons;  and  if  that  law  so  provides  in  the  case  of  a 
traitor  to  a  human  being,  how  much  more  will  this  be  true  in  the 
case  of  a  traitor  to  God;  the  latter  is  a  fortiori  of  the  former. 
The  same  rule  applies  both  in  this  and  other  delicts,  as  Antonius 
Gomez  says  Vol.  3  c.  2  on  the  "Offence  of  Treason".  You  should 
adopt  this  view  and  you  will  see  it  daily  so  held  in  practice  and 
rightly  so,  as  is  well  argued  by  Castro  on  The  Just  Punishment 
of  Heresy  li.  2  c.  10  and  11.  In  delicts  other  than  heresy,  how- 
ever, the  laws  of  partition  must  be  regularly  observed,  especially 
I.  5  tit.  31  p.  7  as  I  have  said  in  law  3  at  the  end  of  tit.  10  above 
li.  4. 

En  todo,  0  en  parte.     This  is  according  to  what  we  can  find 
decided  in  law.    It  is  so  true  that  even  if  the  delict  which  the  wife 
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has  committed  is  not  punishable  with  death  but  only  with  some 
lesser  punishment,  her  dowry  will  be  confiscated,  not  only  as 
5.  regards  the  ownership  but  also  as  regards  the  usufruct.*  This 
is  a  compulsory  alienation  which  can  take  place  to  the  prejudice 
of  the  husband;  see  Dig.  10.2.13  and  the  note  of  Palatius  Rubeus 
in  Rubric  §  66  no.  23  ad  fin  versic  ^'pari  ratione",  although  he 
leaves  the  matter  undecided.  It  is  expressly  so  held  by  Antonius 
Gomez,  no.  6  hereon,  and  by  Palatius  Rubeus  no.  2  hereon,  who 
cites  in  support  Bartolus  and  the  Doctors  on  Dig.  48.20.3  and 
Ancharr.  and  others  on  VI  Decretal  V.2.4;  see  also  Albericus, 
3  part,  statut.  quaest.  4  and  the  two  following,  and  Castillo  hereon 
in  fine.  Furthermore  whatever  sentence  has  been  pronounced 
against  the  wife,  execution  can  nowadays  take  place  on  the  dowry 
in  respect  of  the  offence  committed  by  the  wife,  according  to  this 
law,  as  is  well  shown  by  Matienco  gloss  1  hereon  no.  2.  Matienco 
in  no.  3  extends  this  and  says  that  even  after  dissolution  of  mar- 
riage the  right  of  action  for  the  dowrj^,  which  is  competent  to  the 
wife  against  her  husband's  heirs,  is  confiscated,  by  Dig.  24.3.24, 
and  see  Bartolus,  Baldus,  and  other  Doctors  thereon.  If  there  is 
an  agreement  or  custom  to  the  effect  that  the  husband  shall  on 
his  wife's  death  take  as  profit  a  certain  part  of  the  dowry,  will 
the  whole  of  the  dowry  be  confiscated  if  the  wife  commits  a  delict 
involving  confiscation  of  her  property?  We  must  say  that  for 
the  duration  of  the  wife's  life  the  whole  of  the  dowry  will  be 
confiscated ;  but  on  her  death  there  will  be  restored  to  the  husband 
or  his  heirs  that  part  which  by  force  of  the  agreement  or  custom 
he  was  entitled  to  take  as  profit,  see  Dig.  48.20.3  and  Dig.  48.20.4 
and  the  notes  thereon  by  Cifuentes,  Castillo,  Palatius,  Rubeus, 
and  Antonius  Gomez  no.  3  hereon  following  Dig.  49.14.48.1.  The 
same  rule  will  hold  good  in  a  case  where  the  dowry  is  on  the  death 
of  a  wife  who  commits  a  delict  repayable  to  a  third  party,  by 
Cod.  5.12.24  which  is  cited  by  all  the  Doctors  on  this  point,  accord- 
ing to  Antonius  Gomez,  hereon  in  fine,  who  follows  other  inter- 
preters of  this  law  and  agrees  with  this  view. 

By  these  words  the  whole  of  title  9  is  explained  and  we  may 
turn  to  other  matters. 
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P  R  I  VI  L  E  G  I  O, 

O  R.  Cluanto  por  parte  de  vos  e!  Doftor  luan  Gutierfcz,Canonigo  en  la  fanftt  Igfe. 
lla  dc  Ciudarodrigo  ,  nos  ha  fido  fecha  relacion  ,  di2icndt),que  vos  auiades  hecho  v 
conipueito  vn  libro,  inritulado  Prafticas  Qucftiones,  fobre  los  cinco  primeros  libros 
dc  la  nueua  recopilacion,el  qual  por  nueftro  mandado  cf^aua  vift«,y  cxaminadc,poir 
cl  Licenciado  Ramirez, Oydor  de  la  nueftra  Audencia  dt  Nauarra:  aquien  por  nuef- 
tro  mandado,  fe  aula  comctido  ,  como  parccia  por  cicrta  cenfura  ,  de  qac  bazia  prcfcntacion, 
fuplicandonosos  mai^dafTcmos  dar  licencia  parairnprimirlo,y  facultad.y  priuilegio  por  vcyate 
anos.ocomola  nueftia  mcrcedfuefTciIoqual  vifto  por  los  de!  nueftroConfejojpor  quanto  en  el 
dicho  libro  fchizo  ladiligcncia,  que  laprematica  pornos  fobre  ellofcchadifpone.  fue  acordado 
que  deuiamoi  mandar  darcftanucftracedu!3,para  vosenladicha  razon,^  yo  tuueIoporbien,v 
porlaprefentCjporvoihazerbien  y  mcrced,  vos  dam^s  licencia  y  facultad,  para  que  portiem- 
po  dc  dicz  anos  primeros  flguientes ,  que  corren ,  y  fe  cuenian  dcfde  el  dia  de  la  data  dc  nu.'ftrt 
cedula  en  adelante,vt)S.  o  la  perfona  que  vueliro  poder  huuiere,podays  hazer  impnmir  y  vender 
cl  dicho  libro, que  de  fufo  fehazc  mcncio,  y  damos  licencia  y  faculrad,*  qualquicrimpreflordcf 
toi  nueftros  reynos,qae  vos  nombrarcdes,para  que  lo  pueda  imprimir ,  con  que  defpues  dc  im- 
preflb,antes  que  fe  venda,lo  tray  gays  ante  los  del  nueftro  Confejo,  juntamente  con  el  orrginal, 
que  va  rubricado  y  firmado  a!  fin,de  Miguel  dc  Ondar^a  C^auala  nucftro  Efcriuano  de  Camara^ 
de  losqueenelnueftro  ConfejorefTden  ,paraque  fe  veafila  dicha  imprefsion  efta  cenforme  al 
original, o  tray  gays  fee  en  publicaforma,como  por  cl  corredornombrado  pof  nucftro  manda- 
do,fe  vio  ycorngio  ladjcha  imprefsion  con  el  dicho  original ,  y  fc  imprimio  conformeacI,y 
qucdan  anfi  mifnio  imprefTaslas  erratas,porcl  apuntadas,para  cada  vn  libro  dc  Icsqueanfifae- 
Tcn  impreflbs,y  fe  os  tafl'c  el  prccio  que  htjuieredes  de  auer  por  cada  volunien,y  marc'amos  que 
durante  el  dicho  tiempo  perfona  alguna  fin  vucftra  licencia  ,  no  lo  pueda  imprimir  ni  vander  fb 
pcna,que  el  que  lo  hiziere  picrda  qualefquicr  libros,y  moldes  que  de!  tuuiere,  e  incurra  en  pena 
de  cinquenta  mil  maraucdis,por  cada  vcz  que  lo  contrario  hiziere  ,  la  qual  dicha  pena,  fca  la  tcr- 
cia  parte  para  el  denunciador  ,  y  laotia  tercia  parte  para  el  juez  que  lofentcnciare,y  laotra  tcr- 
cia  parte,  para  la  nueftra  Camara:y  mandamos  a  los  del  nueftro  Confcjo ,  Prefidente,y  Ovdores 
dc  las  nucftras  Audencias,AIcaldes ,  alguaziles  de  la  nueftra  cafa  y  Coitc  ,  y  Chancillerias ,  y  z 
otros  juezcs  o  jufticias  qualcfquier  dc  todas  las  ciudades,villas  y  lugares  de  los  nueftros  rey nos, 
yfcnorios,anfi  a  los  que  ahora  fon  como  a  los  que  ferade  aqui  adelante,quc  vosguarden  y  currt 
plan,y  hagan  guardar  y  cumplir  efta  nueftra  cedula, y  merced  que  anfi  vos  hazcroos,  y  contra  fu 
tenory  forma  no  vayan,ni  pa<Ten,ni  confiema  yrai  paffar  por  alguna  manera,fo  pcna  de  lanuef 
tr*  mcccd,y  de  dicz  mil  marauedis,para  la  nueftra  Camara .  Dada  en  Madrid  a  dot  dm  del  mes 
de  Abril/ic  mil  y  quinientos  y  noucnta  y  ocho  anos. 

YO    EL   REY. 

Por  mandado  del  Rey  nueftro  fefior, 
Don  Lujs  deSaUz^ar. 


\^t 


PRO  ROG ACI  ON     Y 

nueuaconcefsion. 

A  Magcftad  del  Rey  don  Felipe  nueftro  fcnor,tiene  cocedi  Jo  priuilegio  alDoftorlui 
Guticrrez,Canonigo  dc  laDoftoral  dc  la  fanta  Iglefia  dcCiudarodrigo,part  q  el  rolo,y 
quicn  fu  poder  huuiere,y  no otro  alguno,pueda  imprimir efte  libro, que  feintitula 
~  I  ■  I  Praticarum  Qpajftionum  ,  circa. 11.  RegiasHifpinise,  Prima;  partis  NouacCoUeftionis 
Reeije  liber  primus  &  fccundus,{>or  tiempo  y  efpacio  de  ocho  anos,fo  graues  penas,como  pare- 
ce  por  fu  real  cedula.  Dada  en  Valladolidaocho  diasdel  mesde  Agofto  dc  mil  y  fcyfcicntos 
y  trcsanoSjH"*  ^^*  rcfrendada  dc  don  Luysdc  Salazar  fu  fccretario. 
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rraa.QiJ3eft.D. 


§,65. num.1 1.  &:  CaftiUo  in.l.  ^o.Tauri, 
col.  i.vcrf.  &:  ex  hoc  diciiur;  quia  ver- 
bum,habeant  (dc  quo  in  noftrJs.ll.)non 
fignificat  ipfo  iure,Yt  notat  glo,&  dodV. 
incap.fidiligcntijdcforo  compct.&in 
cap.vnic.dc  fagiiia.  &  in.l.in  cnminali. 
C.dc  iurifd.omn.iud.imb  vcrbum,  ha- 
bcrcjcft  commanc,vt  jn.l.qui  concubi- 
iiam.§.  cu  ita,£/pr;wtfro.l.fideicommif- 
fa.§.ri  filio.  ff.  de  legat.3.  dcclarat  Ripa 
in.l. Cencurio. num. 190. ff.dc  vulgar.  & 
pupil.cciamficlTecimpcratiuimodijVC 
traditlaf.in.l.planc.^.  GitaTitio.nu.7. 
fF.dc  Icgat.  I.  eandem  fcntcniiam  ctiam 
jure  regioprobauic  latifsime  omnium 
TelI.Fcrnand.in.l.i6.Taunnuroer.9.<5c 
fequentib.  vbi  figiliatim  refpbudec  11. 
nofl:rircgni,qucvidenturfu2  opinion! 
obftarc,&  pr^cipu^  ad  scxhum^^yanlo^ 
fcilicct,qu6diicetpofsitvtruDq-,  figni- 
ficare,  nempe  quod  vcrbum  diredum, 
&  lie  ipfo  iure  iranfeat  dominium,  vel 
commune,&  ficpcr  autoritate, Sttra- 
ditionemjampledendus  eft  intelleftus, 
qui  minus  deroget  iuri  communi,  cum 
prjecife  no  importer  iranslationcm  do- 
xninij,  vcibilateptobarc  niiitur,  &fe- 
quuntur  alij  rclati  a  Doft.Burg.  dc  Pat 
Iunior,quaen:.9.nu.i4.quinumcrispraf- 
cedentibus  plura  fundameta  huius  opi« 
ftioniscongcrit. 

In  contrarium  tame  c/l  vcrior>  com- 
munis, (SCieccptafententia  noftraiium, 
imp  quod  attcntis.lLhuius  regni,domi* 
nium,&  poITcfsio  medictatis  bonorura 
qa(^fitoraconftanicmatrimonioftatim 
ipfo  iure  conftantc  matrimonio  trafcai 
4  in  vxorem  abfq;  aliqua  traditionc:  *  & 
hocprimoper.l.z.huiustit.^.lib.^.No- 
U2  ColIcft.Rcg.  quacitafe  habet-.To^/rf 
cofdqueelmdrido  y  la  murercontprctren  ef- 
tdhdo  de  conftino ,  dydnlo  amhos  de  for  tne* 
dio,  Qu^ac  verba  in  banc  fentcntiara  ex- 
pendu  Didac.dcScgur.de  bonis  lucr. 
conft.mairim.nu.  61.  nam  quotics  vna 
decerminatiorefpicit  plura  detcrmina- 
bilia.dcbet  pariformitcr  detcrminare* 
J.iam hoc  iure, &  in.l.lucris,  in princip. 
ff.dcvulg.&pupil.&.l.quanuis.cumh- 
milib.Cdcimp.ScalijSjfed  verba  iiiud. 


loan.Giiticrr. 

*^ydnlof  refertur  zqualitcr  ad  maritum- 
&v:Korcm:ergo  debet  vtrique  parifor- 
mitcr adaptari:  vcrbum  iliud,Z^o»'wf<//o, 
eft  deteiminatio  ,  determinabilia  funt 
maritus&  vxor:crgo  quemadroodura 
maritus  9ft  dns,(5c  pofTefTor  fu^  dimidic 
partis,ica&vxor .-arias  cnimdifFormi- 
ler  determinaretur ,  &  claudicarci  dif- 
pofitio  noftras.lquod  efle  non  dcbct,ve 
jn.l.liiigatores.^.fin.ff.  dearb.  &in.l.i. 
&. 2. fF.dc  rcfcindcn.  vend.  6c  praetcrci 
diucrfum  ftatuereiurin  hoc  inter  viru 
&  vxorem, contra  mcntem  legiUato* 
rum,&  contra ratiotiem,cum  Tint  focij 
diuinz&human^domus.ytin.l.aduer- 
fus. C.dc  crimi.expi.h2red.&  in.l.  i.fF. 
dericu  nupt. 

Alioetiam  modopondcratur  noftra 
l.ad  idem  per  Seguram  vbi  fupra,&  per 
PalatRub.in.l.  i^.Taur.nu.c).<5c  darius 
in  repet.rab.^.66.  nu.24.vcrf.  nota  hoc 
confilium  Bald,  nempe  hoc,  adieftio, 
qu$  fequitur,dcclariiT  di^um  prajcc- 
dens.l.interdum,in  princip. &  ibi  notac 
Bald.fF.de  hxrcdib.  mfti.  ergo adiedio 
pormedio,noftr2.1.  dcclarat,  vcrbum 
prxcedens,*/^j4»/o  ambosyhoc  c  ft,zqua- 
liter-.fcd  fi  maritus  taniam  confequere- 
tur  dominium ,  &  poflefsionem,  acqui- 
ficorumconftante  matrimonio, no  ve- 
rb vxor, non  effet  diuifiozqualis,  nee 
vnicuiqjeorum  copcicret  squalls  por- 
tion, imo  instqualis  contra  verba,  mcn- 
temqj  noftrs.l.  ergo  vxor  erit  ctia  do- 
mina  Cax  dimidiz  partis  conftanic  ma- 
trimoniOjGcQt  vir,  quadoquidcm  con« 
trarium  in  hoc  no  cxprcfsit.l.licct  ma- 
ritus folus  habeatadminiftrationc  ho- 
rum  bonorum,duratc  matrimonio,non 
vxor,vtin.l.5.infraeodcm,quia  lex  ilia 
hoc  cxprcfsir,§c.mcrit6,  cum  vir  fit  ca- 
put vxoris:  nihil  mirum  ergo  fi  ipfc  fo* 
lushabeat  adminiftrationem  horu  bo-^ 
norum,dominium  vcr6  vtriq^  parti  ac- 
quirarur,vt  ex  praedi(ft.I.didismodi$ 
confideraia  manifcfte  probaiur.  Qui- 
bus  indudionibus  non  obftai  primo  rc- 
fponfio  Telli  Fernand.  vbi  fupra,nu.i6. 
nempe  ,  quod  noftra,  1.  2.  regia  loqui- 
luridc^TOCcdiiiOjtitndomaridajynJu^er 

de 
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QUAESTIO  CXVI 

Summary. 

1.  When  during  marriage  an  usufruct  is  consolidated  with  ownership  of  one  of 
the  spouses,  ought  it  to  be  shared  between  them,  or  is  it  all  acquired  by  the 
owner  of  the   property? 

2.  Profit  acquired  during  marriage  from  a  pact  of  repurchase  is  not  divided 
between   husband  and  wife,  but  only  the   price. 

3.  The  same  holds  in  property  acquired  by  retractus  by  right  of  kinship  during 
marriage. 

4.  Advantage  of  an  usufruct  consolidated  with  ownership  during  marriage  is 
common  to  the  spouses. 

1.  My  first  question  is  whether  an  usufruct  consolidated  with 
ownership  of  one  of  the  spouses  during  marriage  ought  to  be  shared 
between  them,  so  that  a  moiety  of  the  usufruct  itself  or  of  its  value  is 
assigned  to  the  other  who  was  not  the  owner  of  the  property,  or 
whether  it  is  all  acquired  by  the  owner  of  the  property  alone?  And 
it  seems  that  we  should  say  that  it  is  equally  divided  between  them, 
since  this  usufruct  was  acquired  during  marriage,  on  the  authority  of 
our  royal  laws.  tit.  9  speaking  of  Goods  acquired  during  marriage, 
viz.  tit.  9.  lib. 5.  Novae  Collectionis  Beg.  Secondly,  this  same  view  seems 
to  be  proved  by  lex  5.  infra  eod.  tit.  in  versic.  Pero  qlos  frutos,  where 
it  is  decided  that  although  hona  castrensia  or  quasi-castrensia  and  officia 
regia  and  gifts  acquired  during  marriage  are  not  shared  between  hus- 
band and  wife,  but  become  the  property  of  the  acquirer,  yet  the  fruits 
and  rents  of  these  goods  become  common  to  them  during  the  marriage — 
therefore  it  seems  that  we  must  decide  in  the  same  way  in  the  present 
case.  And  accordingly  the  same  view  is  held  in  the  terms  of  our 
question  by  Joann.  Faher  per  text,  ihi  in  2.20.9.,  who  is  supported  by 
the  text  Dig.  30.1.82.3.,  where  it  is  said  that  if  a  man  has  been 
bequeathed  an  estate  belonging  to  a  third  party,  if  the  legatee  has 
bought  the  ownership,  less  the  usufruct,  before  the  legacy  falls  due, 
and  thereafter  the  usufruct  is  consolidated  with  the  ownership,  the 
ht  ir  is  bound  to  pay  to  the  legatee  only  the  amount  which  he  spent  on 
the  ownership,  not  the  value  of  the  usufruct  because  that  came  to  him 
by  lucrative  title  at  the  time  of  the  consolidation.  And  on  this  prin- 
ciple Faber's  opinion  is  endorsed  ibidem  by  Platea,  Angel,  and  J  as. 
ad  For.  Montalvo,  and  Roderic.  Suarez.  in  lex  1.  titul.  3.  De  las 
ganancias  lib.  3.  Fori,  the  former  in  gloss  For  Medio  3rd  Vol.  Vers. 
'TJnum  not  a',  the  latter  in  his  last  page;  they  are  quoted  by  Doctors 
Covar.  and  Matien.  cited  below. 

Nevertheless,  the  opposite  view,  namely  that  neither  the  said 
usufruct  nor  its  value  becomes  common  to  both  spouses  but  is  only 
made  the  property  of  the  one  in  w^hom  the  property  was  vested  before 
marriage,  is  the  truer  and  the  more  general  and  should  be  held  in  judg- 
ments and  opinions  on  many  convincing  juridical  grounds  whereby 
the  authorities  presently  to  be  mentioned  uphold  that  view,  and 
chiefly  because  usufruct  consolidated  with  ownership  is  held  to  come 
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under  the  law  of  ownership,  cf.  Dig.  7.1.4.  and  23.3.4.  Therefore  since 
ownership  is  not  common,  neither  will  the  usufruct  be. 

Secondly,  because,  though  consolidation  of  usufruct  with  owner- 
ship is  effected  during  marriage,  yet  it  has  its  origin  in  the  preceding 
time  before  the  marriage  had  been  contracted,  wherefore  the  question 
should  be  decided  just  as  if  it  had  been  effected  before  marriage, 
according  to  Dig.  35.2.11.2.  cum  similihits. 

Thirdly,  because  those  things  which  accrue  to  the  property  of  one 
spouse  by  nature  and  their  own  proper  force  are  not  common  to  the 
other  spouse,  cf.  Dig.  17.2.63.  As  in  the  case  of  an  estate  which  at 
the  time  of  the  marriage  contract  was  valued  at  100  gold  pieces,  yet 
afterwards  by  change  of  circumstances  during  the  marriage  attains 
from  an  intrinsic  reason  a  value  of  1,000  gold  pieces,  for  this  intrinsic 
increase  in  value  will  not  be  common  to  the  other  spouse,  whose  the 
estate  was  not  in  the  beginning,  but  will  belong  exclusively  to  the  one 
whose  the  estate  was. 

Fourthly,  because  that  increase  resulting  from  the  consolidation 
came  about  by  occasion  of  the  thing,  not  by  industry,  nor  by  occasion 
of  the  husband  or  wife,  and  so  it  is  assigned  and  credited  to  the  thing 
itself  not  to  the  persons,  cf.  Dig.  7.1.9.  for  there  is  no  question  of 
industry,  or  of  a  promise  by  the  husband  or  wife  so  that  anything 
should  be  due  to  them  from  their  own  diligence,  arg.  Dig.  35.2.3.  But 
this  view  may  be  supported  by  other  principles,  which  Oldra.  Cons. 
240.  adduces  in  a  like  question,  and  Palat.  Ruben,  holds  it  also  in  terms, 
in  a  lecture  on  the  rubric  de  donat.  inter  virum  et  uxorem  §  62  num. 
13.  Greg.  Lopez  follows  him  in  lex  18.  gloss  o  estimata  no  fuesse  tit. 
11.  part.  4.  Also  Doctor  Anton.  Gome,  in  vol.  11.  Variar.  cap.  35  de 
servitut.  no.  19.  Also  in  lex  53.  Tan.  no.  78,  lex  10  Tan.  no.  28.  circa 
fin.  vers,  rursus  confirmatur,  by  D.  Cova.  in  4.2.p.c.7.  §  1.  no.  9.,  by 
Dida.  Per.  lex  4.  tit.  4.  lih.  5.  Ord.  fol.  166,  by  Matiens.  lex  2.  hoc  tit. 
9.  lib.  5.  Nov.  Collect.  Beg.  gloss.  1.  no.  87  seqq.  who  in  nos.  91  and  92 
calls  this  the  truer  and  more  common  view,  and  the  one  to  be  held. 

2.  Hence  Greg.  Lopez,  following  Palat.  Ruh.  loc.  cit.  supposes  that, 
if  a  husband  who  has  sold  the  ownership  with  a  pact  to  repurchase, 
during  the  marriage,  takes  advantage  of  the  pact  by  repurchasing  the 
thing  which  perhaps  is  worth  much  more  than  it  was  when  it  was  sold, 
then  that  profit  in  its  full  amount  will  not  be  divided  between  husband 
and  wife,  as  he  there  well  shows,  and  that  the  wife  will  in  this  case 
have  merely  a  half  of  the  price  paid  by  the  husband  out  of  the  com- 
mon goods,  cf.  Dig.  17.2.  lex  'cum  proponas'  and  Bar.  thereon.  Also 
Did.  Per.  loc.  cit.  fol.  167.  Col.  2. 

3.  But  it  is  otherwise  in  a  case  of  a  retractus  by  right  of  kinship 
exercised  by  the  husband  during  marriage,  for  then  the  property  itself 
is  equally  divided  between  husband  and  wife,  as  Avend.  shows  by  eight 
principles,  respons.  39  throughout.  Yet  the  opposite  is  truer  and  should 
be  held,  as  Doctor  Anton.  Gom.  more  properly  shows  by  six  reasons — 
lex  70,  Tau.  no.  28.,  saying  that  the  half  of  the  said  property  does 
not  belong  to  the  wife,  but  only  half  of  its  price.  This  view  was 
previously  held  by  Doctor  Castel.  in  lex  70.  Tan.  gloss  magna,  col.  fin., 
by  Dr.  Perez,  loc.  cit.  fol.  195,  and  approved  by  Matien,  lex.  7  gloss 
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12  no.  10.  tit.  2.  lih.  5.  Novae  Collect.  Reg.  in  accordance  with  the 
reason  and  the  words  of  that  very  law — Ejurare  que  la  qiiiere  para  si. 
For  if  the  wife  had  a  part,  the  oath  would  be  false,  since  according 
to  the  truer  and  more  generall}^  held  view  ownership  and  possession 
of  goods  acquired  during  marriage  passes  to  the  wife  automatically  as 
regards  her  share,  during  marriage,  as  we  shall  sa}^  below.  Moreover, 
other  inferences  are  dra^vn  from  the  same  common  view,  which  Dr. 
Covarruvias  treats  at  greater  length,  loc.  cit.  9.  and  10. 

Arguments  advanced  above  for  the  other  side  are  no  obstacle. 
First,  our  royal  laws,  since  they  themselves  are  speaking  of  gains  dur- 
ing marriage  by  the  efforts  or  industry  of  both  or  one  of  the  spouses, 
as  is  clear  from  their  language.  But  since  this  profit  is  not  thus 
acquired,  but  by  occasion  of  the  thing,  it  is  to  be  assigned  chiefly 
to  it,  and  so  to  ownership.  The  texts  of  Inst.  2.20.9.  and  Dig. 
30.1.82.3.  are  no  obstacle  because  there  the  reason  of  paying  to  the 
legatee  the  price  only  of  an  ownership  bought  by  him,  and  not  of  the 
value  of  the  usufruct,  is  that  it  has  fallen  to  him  by  reason  of  the  very 
ownership,  to  prevent  his  being  said  to  have  usufruct  from  two  lucra- 
tive causes,  namely  consolidation  with  ownership,  and  legacy,  which 
two  lucrative  causes  cannot  be  combined  in  the  same  man  and  the  same 
matter,  cf.  Dig.  44.7.17.  cum  simil. 

4.  But  this  common  view  must  be  limited  in  respect  of  the 
advantage  of  this  usufruct,  and  so  in  respect  of  the  fruits  acquired 
during  marriage.  For  these  fruits  will  be  common  and  the  formal 
right  of  usufruct  together  with  ownership  will  remain  entire  on  dis- 
solution of  the  marriage  to  the  benefit  of  that  spouse  who  before 
marriage  was  the  owner,  and  who  will  then  not  be  bound  to  share  the 
value  of  it  with  the  other  spouse.  And  so  all  that  will  be  shared 
between  husband  and  wife  is  the  advantage  of  the  usufruct  acquired 
during  marriage,  in  the  same  way  as  other  fruits  acquired  from  other 
things;  and  this  is  clear  from  the  said  lex  5  infra  eodem  in  vers,  supra 
relate  which  is  speaking  of  this  case,  and  so  does  not  oppose  the  com- 
mon view  stated  above.  This  too  Palat.  Rub.  holds  in  terms  loc.  cit. 
and  his  view  is  the  truer  herein,  and  is  followed  by  Ayora  de  partitio 
1  part.  8  cap  §  20  seqq. 
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QUAESTIO  CXVII. 

Summary. 

1.  Does  an  estate  bought  with  the  husband's  money  during  marriage  become 
his   property,  or  common?      It   becomes  common. 

2.  When  an  estate  of  one  spouse  is  exchanged  for  another  estate  during  mar- 
riage, this  estate  will  belong  to  the  spouse  who  owned  the  former  exchanged 
estate. 

3.  Cod.  4.50.  11.  1  and  6  (where  a  purchase  by  the  wife  from  the  husband's 
money  or  vice  versa,  was  the  property  of  the  wife  or  vice  versa),  is  today 
corrected    by   our   royal    law. 

1.  My  second  question  is  with  regard  to  the  same  laws,  whether 
an  estate  bought  with  the  man's  money  during  marriage,  if  the  fact 
is  established,  becomes  the  husband's,  or  common.  It  seems  to  be  the 
husband's,  from  lex  40  Tail.  fit.  4.  De  las  lahores  lib.  3.  Fori,  where, 
when  an  estate  of  one  spouse  is  exchanged  for  another  estate  during 
marriage,  this  second  estate  will  belong  to  the  spouse  whose  was  the 
former  exchanged  one,  and  moreover  an  estate  bought  during  marriage 
with  money  accruing  during  the  same  marriage  from  the  sale  of 
another  estate  which  belonged  to  one  of  the  spouses,  becomes  the  prop- 
erty of  that  spouse  though  the  fruits  in  either  case  are  common.  The 
decision  of  this  law  has  been  approved  as  resting  on  legal  principle 
by  Moniah  ihi  and  by  the  same  Mont,  in  lex  1  tit.  3.  lib.  3.  Fori  in 
verbis  For  Medio  in  Princip.  and  Roder.  Suar.  ibi  in  versic.  ' Secundo 
limita  Jianc  legem  nisi  esset  empta',  by  Cisuentes  in  lex  16.  Tau.  §  9, 
hyFalat.  7? «&.  in  his  lecture  on  Riibr.  de  don.  inter,  vir.  et  uxor.  §  62 
no.  4,  by  Tiraq.  de  ntroque  retract,  tit.  1.  §  32  gloss  nnica  num.  10 
seqq.  fol.  226  seqq.  ubi  no.  12  allegat  diet,  lex  Fori  and  finally  Matiens, 
lex  2  gloss  2  no.  4  tit.  9  lih.  5.  Novae  Collect.  Beg.  where  he  also  quotes 
Bald,  const.  112  col.  2.  vers.  ^Praedicta  sunt  verba'  lib.  1.  And  so 
it  seems  we  should  say  the  same,  when  an  estate  is  bought  with  the 
man's  money  during  marriage,  though  that  money  may  not  come  from 
the  sale  of  another  estate  of  the  same  husband,  because  in  this  mat- 
ter it  seems  to  make  no  difference,  and  so  holds  in  terms  Rod.  Suar.  ubi 
supra,  right  at  the  beginning  of  the  said  second  limitation. 

Yet  Palat.  Rub.  maintained  the  opposite,  ubi  supra  diet.  no.  4, 
namely  that  an  estate  or  anything  else  bought  from  the  money  of 
either  spouse  during  marriage,  if  only  that  money  was  contributed  to 
the  marriage,  becomes  common.  Because,  as  soon  as  that  money  is  con- 
tributed to  the  marriage  and  the  spouses  cohabit,  it  seems  to  have  been 
shared  so  that  it  may  be  turned  to  the  common  advantage,  and  so 
that  an\i:hing  bought  therewith  should  be  common,  and  the  one  whose 
the  money  was  should  subtract  it  from  the  common  mass  at  the  time 
of  division.  This  view  I  account  the  truest,  and  the  one  to  be  held, 
since  it  seems  to  be  rightly  shown  from  the  tenor  and  character  of  the 
laws  of  this  realm  which  favour  sharing  amongst  the  spouses  of  all  the 
gains  during  marriage;  though  Palat  Rub.  ubi  supra  left  it  an  open 
question. 
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3.  Therefore,  when  we  consider  our  royal  law,  especially  the  said 
law  2,  nowadays  Cod.  4.50.  1  and  6  is  corrected  (where  a  purchase  of 
the  wife  from  the  husband's  money  or  from  common  money  was  the 
wife's  property,  and  vice  versa)  as  Pal.  Rubeus.  uhi  supra  thinks; 
whose  view  in  both  cases  is  boldly  followed  by  Matien.  in  the  said  law 
2,  gloss  2,  ^  3  and  6.  Nor  is  the  said  law  Fori  an  obstacle,  since  that 
law  excepted  two  cases  only  and  passed  over  this  one.  But  as  I  said 
before,  the  common  law  of  our  realm  maintains  otherwise  in  our  case. 
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QUAESTIO  CXVm. 

Summary. 

1.  Does  ownership  and  possession  of  goods  acquired  during  marriage  pass 
straight  to  the  wife  as  regards  her  share  automatically  under  the  royal 
law,  without  any  delivery?  This  is  thoroughly  discussed  and  answered 
In  the   affirmative. 

2.  That  in  a  similar  statute  ownership  does  not  pass  to  the  wife,  but  an 
action  pro  socio  is  competent  to  make  her  a  sharer — what  happens  in 
partnership   of    all    goods. 

3.  The  word   habeat  does  not  connote  ipso  jure  and   is  a  common  term. 

4.  The  sense  of  lex  2  tit.  9.  lib.  5  Nov.  Coll.   Reg. 

5.  Nowadays  in  partnership  of  all  goods  ownership  passes  automatically  with- 
out distinction  to  the   partner,  as   in   lex  47.28.3.  where   its  sense   is  debated. 

6.  If  we  consider  the  common  law,  goods  acquired  between  the  spouses  are 
not  shared    between   them. 

7.  Between  man  and  wife  by  the  laws  of  this  realm  there  is  regularly  a 
partnership  of  a!!  goods  in  gains  to  be  made,  save  for  certain  goods,  or 
rather    of    profit    and    gain. 

8.  A    disposition    relating    to    partners    applies   to    spouses    during    marriage. 

9.  A  partnership  betv^een  man  and  wife  impliedly  contracted  by  the  law  is 
not   less  favoured   than   that   expressly   contracted    between    partners. 

10.  The  words  "sum",  *es',  'fui',  are  substantive  and  effective  de  praesenti. 

11.  The  word  sint  is  subjunctive  present  tense,  which  does  not  connote  ipso 
jure. 

12.  The   principle   of   1.   16  Taur.   hodie   lex.  7.9.5.   Nov.  Coll.   Reg. 

13.  Ownership  and  possession  of  half  the  goods  acquired  during  marriage, 
though  it  pass  automatically  to  the  wife,  does  so  revocably,  because  if  she 
will,  she  can  renounce  the  said  gains. 

14.  The  said  ownership,  though  it  pass  automatically  to  the  wife,  during  mar- 
riage, yet  is  not  meanwhile  effectively  acquired,  until  the  marriage  be  dis- 
solved; and  during  marriage  it  does  not  vest  in  the  wife  actually  but  only 
constructively. 

15.  Must  the  wife  have  a  cession  against  the  husband's  debtors  in  respect  of 
her  half  of  the  profits,  in  order  to  proceed  against  them?  The  answer: 
She  must  have  it,  if  the  debtors  v/ere  bound  to  the  husband  alone. 

16.  This  does  not  hold  if  the  instrument  of  debt  is  made  out  in  favour  of  either 
spouse. 

17.  Nor  again,  if  division  of  actions  and  debts  acquired  during  marriage  was 
made,  and  her  share  assigned  to  the  wife — for  then  she  can  herself  pro- 
ceed   in   respect   of   her  share   without  a   cession. 

1.  My  third  question — Does  ownership  and  possession,  in  view  of 
the  royal  law  of  Spain,  of  half  the  goods  acquired  during  marriage 
pass  straight  to  the  wife  automatically,  without  any  delivery,  so  that 
whilst  the  marriage  lasts  she  can  be  called  owner  of  the  said  part, 
or  not?  In  terms  of  common  law,  the  negative  was  maintained  by 
Petrus  Anchars.  cons.  102  incipient.  'Contra  dictam  donationem*  col.  2. 

2.  For  in  a  similar  statute  he  held  that  the  ownership  does  not 
pass  to  the  wife,  but  that  an  action  pro  socio  (a  partnership  action) 
was  competent  to  make  her  a  sharer,  cf.  Dig.  17.2.74  (a  law  dealing 
with  gains  made  in  his  own  name  by  a  partner  after  the  inauguration 
of  the  partnership,  vide  the  gloss  there).     This  is  the  common  opinion 


Gutierrez  217 

of  doctors,  as  is  testified  with  many  authorities  by  Matienc.  diet.  1.2 
gloss  3^7  tit.  9  hoc  lib.  5.  Nov.  Coll.  For  in  the  case  of  goods  which 
the  partners  have  at  the  time  of  their  contract  of  partnership,  owner- 
ship and  possession  pass  easily  to  any  partner  in  respect  of  his  share 
without  any  delivery,  cf.  Dig.  17.2.  lex  1  ad  fin.  cum  seqq.  legg.,  gloss 
in  diet.  1.2,  part  1.  Quam  ihi  et  in  1.  praeced.  The  doctors  follow  this, 
the  common  view,  according  to  Conart.  1.  3  Vario  resol.  cap.  19.  ad 
init.  Nay  more,  in  future  gains  also  the  same  holds  good  by  common 
law,  if  they  are  acquired  in  the  common  name  of  the  partnership, 
equally  among  partners  omnium  honorum,  and  between  man  and  wife, 
according  to  the  common  interpretation  recorded  by  Matienc.  ubi  supra 
no.  8  and  11. 

3.  But  by  royal  law  also  Anchars.  maintained  the  same  view,  and 
he  is  followed  by  Palat.  Rub.  in  his  lecture  on  Rubric,  de  donat.  inter 
vir.  et  uxor.  §  65  no.  11.  and  by  Castillo  on  law  60  Tauri  col.  1.  vers. 
*  et  ex  hoc  dicitur%  because  the  word  'habeant'  (concerning  which  see 
our  laws)  does  not  connote  ^ipso  jure'  as  the  gloss  and  the  doctors 
remark  on  cap.  'Si  diligenti  de  foro  compete  and  in  cap.  ^unic.  de 
sagitta'  and  on  Cod.  3.13.5.  Indeed,  the  word  habere  is  a  common 
one,  cf.  Dig.  32.29.1.,  32.11.10.,  as  Ripa  declares  in  Dig.  28.6.15,  even 
though  it  were  in  the  imperative,  as  Jas.  records  in  Dig.  30.94.  By 
royal  law  the  same  view  has  been  maintained  most  widely  of  all  by  Tell. 
Fernand.  on  law  16  Taur.  §  9  seqq.  where  he  one  by  one  answers 
the  laws  of  our  realm  which  seem  to  oppose  his  view,  especially  ad 
verb.  * Ayanlo\  He  says  that  though  the  word  may  be  taken  either 
way,  namely  that  it  is  either  direct,  and  then  the  ownership  passes 
automatically,  or  common,  and  then  it  passes  by  authority,  and 
delivery,  yet  that  sense  is  to  be  accepted  which  least  derogates  from 
common  law,  since  it  does  not  definitely  connote  transfer  of  owner- 
ship, as  he  there  essays  to  prove  at  large,  followed  by  others  quoted  by 
Doctor  Burgos  de  Pas  Junior  Quaest  9.  §  14.,  who  in  the  preceding 
sections  assembles  many  principles  in  favour  of  this  view. 

4.  Yet  the  opposite  view  is  better,  the  common  and  received  view 
of  the  writers  of  our  country,  namely,  that  in  view  of  the  laws  of  this 
realm  ownership  and  possession  of  half  the  goods  acquired  during 
marriage  at  once  passes  automatically  to  the  wife  during  marriage, 
without  any  delivery.  This  is  clear,  first  from  law  2  of  this  tit.  9.  lib. 
5.  Novae  Collect.  Reg.  which  runs  as  follows — 'Toda  cosa  que  el 
marido  y  la  muger  compraren  estando  de  consuno,  ayanlo  ambos  de 
por  medio'.  These  words  have  been  thus  interpreted  by  Didac.  de 
Segur.  de  bonis  lucrat.  const,  matrim.  no.  62,  for  whenever  one  deter- 
minant refers  to  several  determinables,  it  ought  to  determine  them 
alike.  Cf.  Dig.  28.6.4,  Cod.  6.26.4.  But  the  word  ' Axjanlo'  refers 
equally  to  'wife'  and  'husband'.  It  ought  therefore  to  be  adapted 
to  both  alike.  The  word  'Por  Medio'  is  the  determinant,  'wife'  and 
'husband'  are  the  determinables.  Therefore,  just  as  the  husband  is 
owner  and  possessor  of  his  half  share,  so  is  the  wife  too.  For  other- 
wise the  thing  would  be  differently  determined  and  the  disposition  of 
our  law  would  halt,  which  ought  not  to  happen,  cf.  Dig.  4.8.11  and 
18.5.  laws  1  and  2,  and  besides  herein  different  rulings  would  be  given 
for  man  and  wife,  contrary  to  the  purpose  of  legislators,  and  contrary 
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to  reason  since  they  are  partners  of  a  divine  and  human  household, 
cf.  Cod.  9.32.4  and  Dig.  23.2.  law  1. 

In  yet  another  way  does  Segura  interpret  our  law  to  the  same 
effect,  uli  supra.  So  too  does  Palat.  Rub.  on  law  16  Taur.  §  9,  and  more 
clearly  in  his  lecture  on  ruh.  66  §  24.  vers,  'nota  hoc  consilium'  Baldus 
says  that  an  addition  which  follows  explains  the  preceding  words,  cf. 
Dig.  28.5.13.  with  Baldus'  note.  And  so  the  addition  'Por  medio'  in 
our  law  explains  the  preceding  ' Ayanlo  amhos',  i.e.  equally.  But  if 
the  husband  alone  acquired  ownership  and  possession  of  goods  acquired 
during  marriage,  and  not  the  wife,  there  would  be  no  equal  division, 
nor  would  an  equal  share  belong  to  each,  but  an  unequal  one,  contrary 
to  the  intention  and  the  language  of  our  laws.  And  so  the  wife  too 
will  be  owner  of  her  half  share  during  marriage,  no  less  than  the 
husband,  since  the  law  has  not  contradicted  this,  though  the  husband 
alone  has  the  administration  of  these  goods  during  marriage  and  not 
the  wife,  as  we  see  in  law  5  infra  eodem,  because  that  law  lays  it  down 
so,  and  rightly,  seeing  that  the  husband  is  head  over  the  wife.  It  is 
not  then  surprising  if  he  alone  has  the  administration  of  these  goods, 
whereas  the  ownership  belongs  to  both  parties  alike,  as  is  clearly  shown 
by  the  said  laws  regarded  in  the  said  way.  These  inferences  are  not 
controverted  by  the  first  answer  of  Tell.  Fernand.  uU  supra  §  16, 
viz.  that  our  royal  law  2  says  thus  and  proceeds — Quando  marido  y 
muger  de  consuno  lo  compraren — and  so  a  sale  has  been  made  to  each, 
in  which  case  not  merely  ownership  but  possession  also  passes  to  either 
spouse,  as  Tellus  himself  maintains — a  sense  which  is  clear  from  the 
letter  of  law  Fori  1.  tit.  3.  lih.  3,  transcribed  in  this  second  law  of  our 
Nov.  Collect.  For  it  reads  thus — Toda  cosa  que  el  marido  y  la  muger 
compraren  de  consuno,  ayanlo  amhos  de  por  medio.  Mark  the  words, 
compraren  de  consuno,  for  it  explicitly  says,  'when  the  purchase  is 
made  in  the  name  and  interest  of  both',  and  rightly  so  because  in  that 
case  ownership  and  possession  are  gained  by  each  of  them;  the  case 
is  otherwise  if  it  is  done  in  the  name  of  the  man  alone,  because  he 
alone  acquires  it,  just  as  Palat.  Rub.  interprets  the  above-mentioned 
law,  on  the  said  law  16,  §  25  and  26,  a  sense  and  distinction  main- 
tained by  Tellus  in  the  said  §  15,  where  he  rejects  another  interpre- 
tation, which  certain  authors  have  assigned  to  the  above-mentioned 
law  by  reason  of  these  words  De  consuno,  which  were  to  mean — 
'Estando  de  consuno  juntos  in  the  house  of  the  husband'.  And  so  in 
this  case,  though  the  purchase  be  made  in  the  name  of  the  man  alone 
and  in  his  interest,  yet  both  spouses  would  at  once  acquire  ownership. 
Though,  according  to  Tellus,  this  interpretation  is  foreign  to  the  letter. 

Indeed,  Tellus'  reply  is  not  the  least  obstacle  to  our  view  above- 
mentioned,  since  the  sense  of  Palat.  Rub.,  above  compared  w^th  our 
law,  is  not  the  true,  but  is  rather  a  secondary  sense,  produced  by 
Tellus  himself,  clearly  to  interpret  the  words  Estando  de  consuno 
juntos,  as  is  agreed  from  the  truer  letter  of  the  said  law  Fori  quoted 
in  this  second  law  of  the  New  Collection,  which  reads  thus — Toda 
cosa  que  el  marido  y  la  muger  compraren  estando  de  consuno.  And 
so  the  words  de  consuno  are  explained  by  the  word  estando  immedi- 
ately before  them,  that  the  meaning  may  be  obvious,  namely,  'that  the 
purchase  was  made'  estando  de  consuno,  and  thus,  viviendo  juntos, 
but  certainly  not  'that  both  purchased  de  consuno'.    For  it  is  enough 
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that  the  man  should  purchase  during  marriage,  for  both  while  living 
together  to  become  owners  in  respect  of  their  half  share  which  makes 
it  abundantly  clear  that  if  Tellus  saw  this  text,  he  would  approve  this 
second  opinion. 

Nor  is  there  difficulty  in  the  second  reply  of  the  said  Tellus,  at 
the  words  quoted,  ' Ayan  etc.',  to  the  effect  that  the  word  habere  is  a 
common  word,  and  though  it  might  mean  either,  must  be  understood  in 
the  sense  least  hurtful  to  common  law.  For  it  is  rather  to  be  referred 
to  ownership  and  possession,  in  view  of  the  context,  because  the  word 
hahet  is  general,  including  ownership,  possession,  detention,  even  action, 
cf.  Dig.  50.16.188  with  Alciatus'  note.  Therefore,  in  view  of  the  context, 
it  should  be  interpreted  as  in  Dig.  43.16.33.,  as  the  same  Tellus  uhi 
supra  concludes  at  length,  and  admits  §  14,  but  in  our  law  the  word 
habere  refers  to  property  acquired,  during  marriage,  ad  loc.  ' Ayanlo 
de  por  medio'.  Therefore  it  must  be  referred  not  to  action,  but  to 
ownership  and  possession,  because  the  context  demands  this,  so  that 
one  spouse  shall  not  get  less  than  the  other. 

5.  Secondly  and  chiefly,  the  best  support  for  this  same  second  view 
is  the  law  47  tit.  28. p. 3.  therein.  Otro  si  dezimos  que  toda  ganancia 
que  qualquiera  dellos  haga,  que  el  senorio  dellos  passe  a  los  otros 
tambien,  como  si  cada  uno  dellos  lo  huuiesse  hecho.  This  law  corrects 
the  imperial  common  law  above  quoted,  because  it  holds  that  in  part- 
nership of  all  goods  there  passes  at  once  to  both  partners  merely  the 
ownership  of  what  they  then  have.  But  it  is  otherwise  with  those  goods 
which  one  of  them  afterwards  acquires  in  his  own  name,  unless  they 
were  acquired  in  the  name  of  the  partnership,  for  then  they  are 
acquired  by  both  alike.  For  nowadays  by  the  said  royal  law  in  a 
partnership  of  all  goods  ownership  of  all  goods  present  and  future, 
acquired  during  the  partnership,  without  distinction  is  transferred 
without  delivery,  whether  they  were  bought  or  acquired  in  the  com- 
mon name  of  the  partnership  or  by  one  of  the  partners  in  his  own 
name,  as  we  see  in  the  said  law  47  and  law  6  tit.  10  part  5,  as  Gregor. 
Lopez,  last  gloss,  remarks  in  terms,  as  do  the  other  Spanish  commen- 
':ators  to  be  quoted  below. 

Nor  is  there  difficulty  in  the  replies  given  on  that  law  by  Tellus 
ubi  supra,  to  avoid  supporting  this  common  view,  namely  that,  firstly, 
the  law  is  speaking  of  a  partnership  of  all  goods  when  a  pact  has  been 
expressly  made,  to  the  effect  that  capital  and  acquisitions  are  to  be 
common,  because  in  that  case  no  wonder  that  the  law  wished  to  correct 
common  law,  that  is  to  say,  the  said  law,  'whosoever  has  contracted 
a  partnership',  just  because  on  each  occasion  that  any  property  is 
acquired,  it  can  be  said  that  a  partnership  is  contracted  afresh,  and 
so  by  force  of  the  agreement  whatever  is  purchased  though  by  one 
partner  only,  is  made  common  property.  But  there  is  no  universal 
partnership  between  man  and  wife,  since  the  dowry  and  the  woman's 
goods  are  always  exempt — and  so  in  respect  of  the  wife's  capital, 
nothing  is  shared.  Again,  in  universal  partnership,  legacies,  gifts 
and  inheritances  are  shared,  and  everything  by  whatever  means 
acquired,  cf.  Dig.  17.2.3.,  but  between  man  and  wife  these  are  not 
shared,  but  only  the  fruits  of  such  property  acquired  during  marriage, 
cf.  lex  5  infra  hoc  tit.     Therefore  there  is  no  universal  partnership 
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between  them,  nay,  not  even  special,  since  in  view  of  the  common  law 
jroods  acquired  during  marriage  are  not  shared  between  them,  as 
Romanus  and  Aretinus  say,  who  are  here  supported  by  Tellies  ihidem 
§  12,  13.  ]\Iatiens  among  other  authorities  prefers  this  view,  cf.  the 
said  law  2  gloss  i  §  -2  hoc  tit.  9  contra  glos.  Bernar.  in  cap.  societas  27 
quaest.  2  per  text,  ihi,  and  in  cap.  2  de  don.  inter  vir.  et  uxor.,  and 
the  many  others  w^hom  he  there  quotes  (§1)  as  holding  the  view  that 
by  the  common  law  of  Emperors  and  Popes,  a  kind  of  partnership  in 
goods  to  be  acquired  has  been  contracted  between  man  and  wife  after 
the  wife  has  been  brought  to  the  home  of  the  man ;  this  is  his  opinion 
in  the  said  cap.  2.  Consequently,  our  royal  laws  which  allow  wives 
moieties  of  profits  acquired  during  marriage,  are  thought  invidious 
and  corrective  of  the  common  law,  as  Nicolaus  de  Ubal  expressly  holds, 
de  successio  ah  intest.  4  par.  priiicip.  He  is  followed  by  Burgos  de  Pas 
Junior  q.  8  §  24,  who  mentions  many  men  as  holding  the  same  view. 

7.  I  repeat  that  this  reply  gives  no  difficulty,  since  though  that 
royal  law  Partit.  speaks  of  the  case  where  partnership  of  all  goods 
has  been  contracted,  in  the  case  of  goods  to  be  acquired  the  law  is 
not  altered,  by  the  fact  that  there  is  a  partnership  of  all  goods. 
Because,  as  I  said  above,  even  in  such  a  partnership,  in  the  case  of 
gains  to  come  ownership  does  not  pass  to  a  partner  who  has  not 
contracted,  cf.  Dig.  17.2.74.  But  because  that  law  wished  that  there 
should  be  the  same  law  in  universal  partnership  with  regard  to  gains 
to  be  made  as  there  was  in  ancient  law  with  regard  to  gains  already 
made,  and  since  at  least  by  the  laws  of  this  realm  there  is  a  regular 
universal  partnership  between  man  and  wife  in  all  gains  to  be  made, 
with  some  exceptions,  as  in  the  said  law  2  seqq  liujus  tit.  lib.  5.  'Yel 
potius  societas  lucri,  et  quaestus\  according  to  the  law  Dig.  17.2.  as  is 
held  with  many  references  by  Dr.  Burgos  de  Pas,  Jun.  quaest.  11  no. 
44  Matiens.  in  diet.  1.  2  glos.  3.  §  10  et  in  1.  3.  glos.  1^3  eod.  tit. 
et  in  1.  4.  glos.  1^1,  where  he  calls  that  view  the  truer  and  more 
general,  in  opposition  to  Segur.  on  Dig.  41.2.4.  who  holds  on  the 
strength  of  the  said  law  4  that  between  man  and  wife  a  partnership 
of  all  goods  is  not  contracted,  and  Montalu.  w^ith  Baldus  on  the  said 
law  2  Fori,  last  gloss,  circa  fin  tit.  3  lib.  3. 

8.  And  so  a  disposition  in  the  case  of  partners  applies  to  spouses 
during  marriage,  according  to  Baldus  Cod.  5.12.  lex  'nulla'.  He  is 
followed  by  Burgos  de  Paz  Senior  with  many  references,  in  the  preface 
to  11.  Taur.  §  12,  Joann.  a  Rojas  de  Success,  ah  intest,  cap.  33  §  17 
seqq. 

9.  Indeed,  this  partnership  implied  by  law  between  man  and  wife 
is  no  less  privileged  than  that  which  is  expressly  contracted  between 
partners,  according  to  Baldus  per  text,  ibi  Dig.  24.3.15  vers,  in  text, 
ibi.  He  is  followed  by  Palac.  Rub.  in  his  lecture  on  Ruhr,  de  donat. 
inter  vir.  et  uxor.  §  61  no.  3  vers.  'Ista  autem  societas',  by  Burgos  de 
Paz  junior  with  other  references  in  diet,  quaest.  11  §  4.  Since  then 
the  matter  stands  thus,  it  is  right  that  the  disposition  of  the  said  law 
46  in  fin.  diet.  tit.  28  p.  3  should  apply  in  such  a  partnership  between 
man  and  wife.  Nor  in  this  matter  shall  we  be  able  to  call  that  law 
corrective  of  the  common  law,  but  the  common  view  of  doctors,  and  not 
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of  all  of  them,  because  many  have  held  the  same  view;  as  is  shewn  by 
the  said  lex  Partitae.  The  same  law  is  answered  by  Or  eg.  Lop.  1  55 
glos.  magna  versic.  'Et  licet  ilia  lex  loquatur'.  tit.  5  part  5,  who  is  fol- 
lowed by  Matiens.  in  diet.  1.  2  glos.  3.  §  14. 

Tellus'  second  reply  on  the  said  lex  Partitae  namely,  that  it  so 
pleased  the  lawgiver,  is  nonsense,  and  therefore  needs  no  refutation. 

Thirdly  and  chiefly  this  second  view  is  shown  to  be  truer  and  the 
common  one  in  lex  203  Styli — beginning?  'Como  quier'  transcribed  in 
this  law  1,  tit.  9  lib.  5  Novae  Collect,  in  the  words — ^Pero  la  costumhre 
guardada  es  er  contrario,  que  los  hieiies  que  han  marido  y  muger,  q 
son  de  amhos  por  medio ^  salvo  los  que  provare  cada  uno  que  son 
suyos  apartadamente;  y  assi  mandamos  q  se  guarde  por  leg.'  Mark 
the  words — Que  son  de  amhos. 

10.  For  the  word  'sum,  es,  fui'  is  substantive  and  effective  de 
praesenti,  cf.  Dig.  28.5.58,  Bald,  in  cons,  schismatis  sub  Ruhr,  'si  quis 
aliquem  testari  prohih.'  col.  4,  saying  that  this  word  sum  perfectly 
includes  the  substance  of  a  thing,  and  that  there  is  nothing  else  in  the 
world  so  substantive,  as  Greg.  Lopez  quotes  him,  ubi  supra  'hoc  non 
invenerim'.  And  since  the  said  law  is  speaking  of  the  present,  ' 8on% 
we  should  not  interpret  these  authors  as  holding  that  they  will  be  so 
in  the  future  after  dissolution  of  the  marriage,  but  that  in  the  present 
ownership  passes  to  each  of  the  spouses,  cf.  Paul,  de  Castrens.  on  the 
argument  to  Dig,  8.2.22.  cum  similibus;  but  if  such  a  word  was  in  the 
statute,  a  point  which  Anchars.  discusses  uhi  supra  diet.  cons,  los, 
'idem  credendum  est',  he  would  have  said,  (for  it  was  said  in  the 
aforesaid  statute)  that  they  may  be  common  between  the  parties,  but 
the  word  'may  be'  is  of  the  present  subjunctive  tense  which  does  not 
connote  ipso  jure. 

11.  Cf.  Code.  3.13.5.  so  too  Greg.  Lopez  in  diet.  1.55,  glos.  magna 
vers.  'Seeundo  moveor'  and  Matiens.  ubi  supra  no.  151. 

Fourthly  this  view  is  supported  by  1.  14  tit.  ult.  liJ).  3.  For.,  now 
1.  9  infra  hoc  tit.  9,  where  the  wife  can  be  sued  for  debts  contracted 
during  marriage;  this  can  only  be  by  reason  of  the  fact  that  the  law 
hi  s  given  her  a  share  of  profits.  Secondly,  there  is  the  support  of  that 
law  in  another  bearing,  where  it  says  that  the  woman  is  exempt  from 
payment  of  debts  contracted  during  marriage,  if  she  has  renounced 
profits  acquired  during  marriage.  And  so,  if  renunciation  is  required 
for  the  profits  to  be  lost,  they  are  acquired  and  shared  ipso  jure.  But 
if  it  be  objected  that  that  law  rather  maintains  the  opposite,  because, 
if  o\\aiership  had  been  acquired  it  could  not  be  lost  by  mere  renuncia- 
tion, cf.  Dig.  41.2.17,  the  answer  is  that  that  holds  good  in  the  case  of 
ownership  acquired  by  the  jus  gentium  by  delivery,  an  ownership 
which  cannot  be  lost  by  mere  renunciation  or  desire  to  do  so.  It  is 
otherwise  in  the  case  of  ownership  shared  ipso  jure  without  delivery, 
by  virtue  of  the  law  w^hich  could  make  its  acquisition  revocable,  as  we 
see  in  the  case  of  ownership  acquired  through  law  by  a  legatee,  cf. 
Dig.  30.86.2  cum  similibus. 

12.  Fifthly,  this  view  is  upheld  in  1.  16  Tauri,  now  1.  7  infra 
eodem,  where  it  is  held  that  a  legacy  left  to  the  wife  by  the  husband 
is  not  reckoned  in  the  share  of  the  profits  acquired  during  marriage 
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belonging  by  royal  law  to  the  said  wife,  which  is  only  possible  on  the 
ground  that  ownership  and  possession  had  at  once  passed  to  the  wife, 
as  D.  Covarr.  says  in  cap.  'in  officiis',  ^  5  'de  testam',  and  therefore 
possessory  remedies  belong  to  her  that  she  may  attain  to  actual  cor- 
poral possession.  Because  she  does  not  possess  the  said  goods  cor- 
porally, though  she  has  ow^nership  and  possession  in  law,  until  actual 
delivery  of  her  share  takes  place,  that  she  may  be  entitled  to  possess  the 
fruits  of  goods.  That  was  why  that  law  was  not  definite,  and  in  this 
way  Matiens.  ihi  gloss  1  adduces  it  on  behalf  of  this  side. 

Our  sixth  support  is  laws  10  and  11  infra  eodem,  where  Matiens. 
remarks  to  that  effect  in  law  10  §  3,  and  law  11  gloss  3^2. 

By  these  principles  this  view  was  upheld  by  Palat.  Rub.  in  his 
lecture  on  Ruhri.  de  donat  inter  vir  et  uxor.  §  66,  no.  24  versic.  *Bona 
enim  acquisita%  and  said  law  16  Taur.  §  9  Doctor  Segur.  in  repet. 
Digest  28.2.  The  same  author.  Tract,  de  bonis  quaesitis  constante 
matrim.  §  44  seqq.  Rod.  Suarez  too  seems  to  favour  this  side,  though 
he  decides  for  further  consideration,  1.  1.  tit.  3.  lih.  3  Fori,  vers. 
'Quaeritur  ulterius'.  But  Anto.  Gom.  definitely  holds  this  view  1.  53 
Taur.  no.  77,  lex  60  no.  1,  lex  77  no.  2.  Also  Covar.  lih.  3  Varior.  cap. 
19  no.  2  et  passim,  and  better  than  all,  debating  the  question  for  both 
sides,  Greg.  Lopez  upholds  this  same  view,  1.  55  glossa  magna,  vers. 
'Veritas  tam.en%  throughout  the  gloss,  and  Avenda.  with  other  author- 
ities, resp.  20  ^  1  and  3,  Gaspar  Baeca,  'de  non  mel.  ratione  dotis  filine* 
cap.  11  no.  106,  et  decim.  tutor,  cap.  31  no.  5.  Quemada  attests  this  as 
the  common  view  of  Spaniards,  Quaest  6  'Fiscali',  and  most  recent  of 
all,  this  view  is  followed  and  supported  at  length  by  Matiens.  diet.  1. 
2  gloss  3  throughout,  where  he  calls  it  the  common  view  and  cites  many 
of  the  aforesaid  authors.  Besides  these,  the  view  is  upheld  at  length 
and  with  many  references  by  D.  Burgos  de  Pas.  Jun.  quaest.  9,  from  § 
15  seqq.  to  the  end  of  the  quaestio.  All  these  say  of  ownership,  that 
it  passes  to  the  wife  ipso  jure  as  to  her  half  of  goods  acquired  during 
marriage,  and  several  of  them  even  maintain  the  same  of  ownership 
with  possession.  Latest  of  all  the  same  view  is  held  with  many  quota- 
tions by  Velasquez,  diet.  1.  4  Taur.  gloss  1  throughout.  The  consul- 
tatio  of  Anchar.  ubi  supra  who  holds  the  opposite  is  no  obstacle — since 
he  speaks  with  reference  to  the  statute,  which  has  not  the  same 
wording  as  our  laws,  as  has  been  said  above. 

13.  Yet  this,  the  common  and  received  view,  must  be  explained  in 
two  ways.  First,  that  though  the  wife  during  marriage  ipso  jure 
acquires  ownership  and  possession  of  these  goods,  yet  this  must  be 
understood  to  be  revocable,  i.e.  the  w4fe  may,  if  she  wishes,  renounce 
the  aforesaid  share  of  the  profits,  cf.  1.  5  Taur.  now  1.  9,  infra  eodem; 
as  in  the  case  of  a  legatee,  who  acquires  ownership  of  the  legacy 
directly  on  the  death  of  the  testator,  but  can  nevertheless  renounce  it. 
Again  in  the  case  of  a  man's  children,  to  whom  ownership  of  the 
father's  goods  passes  on  his  death,  cf.  Dig.  28.2.11.;  yet  they  can  by 
the  permission  of  the  praetor  abstain  from  the  father's  inheritance,  cf. 
Inst.  2.19.2.,  Dig.  28.6.12,  where  it  is  so  remarked  in  terms,  and  Anton. 
Gom.  diet.  1.  53  Taur.  §  76  in  fin,  following  Palac.  Rub.  diet.  1.  19 
Tauri  §  9.  Secondly  the  aforesaid  common  view  must  be  understood 
to  mean  that  though  the  wife  iptso  jure  acquires  ownership  and  pos- 
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session  of  goods  acquired  during  marriage,  yet  they  are  not  effectively 
acquired  by  her  during  marriage,  until  the  marriage  be  dissolved. 

14.  And  during  marriage  real  ownership  does  not  vest  in  the  wife 
actually,  but  only  constructively.  And  this  constructive  ownership 
does  not  have  real  effect,  since  the  husband  can,  without  fraud  of 
course,  alienate  and  otherwise  dispose  of  these  goods  during  marriage, 
vide  1.5  infra  eodem.  But  on  the  dissolution  of  marriage,  this  owner- 
ship formerly  veiled,  and  constructive  only,  becomes  actual,  true  and 
real  ownership  and  community  of  possession,  according  to  Carol. 
Molin.  in  terms  of  the  similar  custom  of  our  laws,  in  consuehidine 
Paris.  §  25  nos.  1  and  2,  Roder.  Suarez  uhi  supra  who  attests  this  as 
the  practice.  Covarr.  Greg,  et  Mat.  uhi  supra,  diet,  gloss  3  no.  18, 
where  in  no.  19  he  attests  this  view  as  the  common  and  received  one — 
followed  by  Burgos  de  Paz  diet,  quaest.  9.  no.  26,  Avend.  resp.  20  no. 
8  vers.  'Limita^  3  and  Roder.  Suar.  uhi  supra  vers.  ^ Quaeritur 
ulterius'  towards  the  end,  says  that  until  the  marriage  is  dissolved  the 
woman  cannot  proceed  at  law,  or  demand  any  of  the  profits.  Velasquez 
uhi  supra  no  2  seqq.  where  he  says  that  during  marriage  a  wife  cannot 
in  any  way  dispose  of  her  goods. 

But  here  arises  a  further  question,  whether  the  woman  can,  on 
dissolution  of  the  marriage,  proceed  by  way  of  execution  against  the 
common  debtors  who  are  bound  to  the  husband  alone  by  the  instru- 
ment of  guarantee,  or  otherwise  by  ordinary  process  in  respect  of 
her  share,  without  surrender  from  the  husband's  heirs.  And  first 
on  the  common  and  true  interpretation  which  I  have  adopted  above, 
namely  that  ownership  and  possession  of  the  goods  acquired  during 
marriage  passes  equally  both  to  husband  and  wife  as  to  a  half,  it  seems 
right  to  say  that  any  such  surrender  is  unnecessary,  and  that  rather 
she  can  in  her  own  right,  since  she  is  owner,  proceed  for  her  own  share 
against  the  common  debtors,  since  even  thus  she  is  bound  by  debts. 
Secondly,  this  view  has  the  support  of  Baldus'  teaching,  cap.  1.  ^an 
agnat.  vel  fil\  versic.  'extra  nota'  no.  24.  where  he  says  that  when  the 
law  divides  a  thing  among  several,  no  mutual  surrender  is  necessary, 
and  that  any  of  them  can  proceed  on  his  own  behalf  without  sur- 
render. Now  in  our  question  the  division  of  these  goods  is  of  this 
sort,  therefore  surrender  is  not  necessary.  Thirdly,  there  is  the  sup- 
port of  Dig.  39.1.  5.5.  where  in  case  of  a  common  property  held 
indivisibly  one  partner  can  proceed  on  his  own  behalf  and  apply 
for  an  injunction  against  new  works. 

Despite  these  views,  we  must  hold  the  reverse,  namely,  that  if  the 
debtors  are  bound  only  to  the  husband,  the  wife  certainly  cannot 
without  surrender  proceed  against  them  or  seek  execution.  For  though 
actions  and  debts  are  reckoned  amongst  goods  cf.  Dig.  50.17.  lex 
'qua  actione'  cum  similibus,  yet  among  partners  even  of  all  goods 
rights  and  actions  are  not  shared,  if  no  surrender  takes  place,  cf.  Dig. 
17.2.1.  3.  Nor  are  the  principles  above-mentioned  an  obstacle,  since  they 
are  true  and  apply  in  the  case  of  goods  acquired  and  recovered  which 
are  really  and  corporeally  had  and  possessed  by  the  husband  and 
wife  at  the  time  when  the  marriage  was  dissolved.  But  in  rights  and 
actions,  though  they  may  be  acquired  during  marriage,  yet  since  they 
must  be  enforced  against  others,  by  whom  the  payment  is  to  be  made, 
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and  the  obligation  inures  only  in  favour  of  the  husband,  though  the 
effect  and  benefit  may  be  common  to  man  and  wife,  a  surrender  is  none 
the  less  necessary  to  enable  the  wife  to  proceed  on  behalf  of  her  share. 
This  is  the  verdict  of  Massuer.  in  his  Practica,  tit.  1.  'De  exsecutione\ 
§  'item  nota',  followed  by  Rebus,  in  tract,  ' de  liter,  ohlig.'  art.  1,  gloss 
9,  no.  29,  pag.  72  in  Tom.  1.  Const.  Reg.  Gall.,  and  quoting  them 
Avend.  supports  this  view  at  length.  Resp.  20.  throughout,  esp.  no.  3, 
and  Didas.  Perez.  I.  4.  tit.  8.  lib.  3.  Ord.  col.  1085  vers,  'deducitur 
secundo\  This  however  does  not  apply  if  the  instrument  be  drawn 
in  name  and  favour  of  either  spouse.  For  then  execution  can  be 
sought  at  the  instance  and  request  of  the  wife,  as  to  her  half,  without 
surrender,  as  is  clear  from  the  aforesaid  authors.  Again,  it  does  not 
apply  if  division  of  actions  and  debts  acquired  during  marriage  has 
been  made,  for  then  the  wife  will  be  able  to  sue  upon  the  actions  or 
debts  adjudicated  to  her  without  surrender.  Avendan.  diet.  resp.  20 
§  4  understand,  'if  she  produces  to  the  court  the  aforesaid  adjudica- 
tion \ 
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QUAESTIO  CXIX. 

Summary. 

1.  Is  a  gift  by  way  of  remuneration  made  to  one  of  the  spouses  during  mar- 
riage, to  be  shared  with  the  other?  A  lengthy  discussion  throughout  the 
cjuaestio,  and  finally  a  distinction. 

2.  A   remuneratory  gift  is   not  properly  a  gift. 

3.  A  remuneratory  gift  made  to  the  husband  by  the  King  or  the  Prince  for 
services  rendered  at  the  expense  of  the  beneficiary,  is  not  to  be  shared  with 
the  wife,  though  its  fruits  are  shared  during  marriage. 

4.  A  gift  is  always  supposed  to  be  made  for  services  rendered,  and  therefore  is 
not  to   be  shared   between  the   partners. 

5.  A  gift  made  to  a  partner  is  not  by  reason  of  the  partnership  shared  with  the 
other  partner. 

6.  A  remuneratory  gift  to  a  husband  by  the  King  or  Prince  for  services  ren- 
dered  at  the  common  expense  of  husband  and  wife  is  shared  with  the  wife. 

7.  Salary  and  stipend  gained  by  a  husband  as  Doctor,  Advocate,  Physician, 
Reader,  Judge,  or  in  any  other  royal  office  during  marriage,  are  shared 
between  the  spouses. 

1.  My  question  refers  to  I.  3  tit.  5.  lib.  9  Novae  Collect.  Ttegiae, 
which  maintains,  Que  si  el  marido  alguna  cosa  ganare  de  donadio  de 
Senor,  o  de  pariente  o  de  amigo  o  en  hueste  de  Bey,  o  de  otro  que  lo 
aya  por  su  soldada,  lo  aya  todo  quanto  ganare  por  suyo.  Does  this 
apply  not  only  in  simple  gifts,  but  even  to  those  by  way  of  reward? 
As  for  instance  if  the  husband  attended  the  court  of  the  prince,  and 
received  a  gift  for  his  services.  Is  such  a  gift  specially  his  own,  or 
ought  it  to  be  shared  with  the  wife,  whilst  this  law  and  the  other 
similar  ones  of  our  realm  are  valid?  Or  does  our  law  only  apply  to 
simple  gifts  and  cause  such  a  gift  by  way  of  reward  to  be  shared 
with  the  wife?  It  seems  that  a  gift  of  this  kind,  from  the  prince  or 
from  any  private  citizen  to  the  husband  for  services  rendered  during 
marriage,  should  be  shared  between  the  spouses  just  like  everything 
else  acquired  by  onerous  title. 

2.  For  a  remuneratory  gift  is  not  properly  a  gift,  cf.  Dig.  39.5.27 
and  Bart,  thereon  at  length.  Tiraquel.  in  lecture  on  lex  ^ Si  unquam\ 
words  ' Donaiione  largitus'  no.  11  seqq.,  and  thereon  Bipa  q.  14  Cod. 
8.55.  Covar.  in  cap.  'Cum  in  officiis'  no.  10  de  test.  Best  shown 
by  Pinel  in  I.  1,  p.  3.  num.  59  seqq.  Cod  6.60,  though  he  himself 
holds  the  opposite  view.  Therefore,  since  this  law  3  and  the  preced- 
ing, and  law  5  infra  eodem  are  referring  to  simple  gifts,  we  must  not 
extend  them  to  rewards,  which  are  not  true  gifts,  because  words 
simplj^  used  are  to  be  understood  according  to  their  proper  meaning, 
see  Dig.  14.1.1.19,  Sig.  50.16.  cap.  ult.  and  thus  holds  in  terms  of  our 
question,  thus  understanding  these  laws,  Montal.  I.  2.  tit.  3  lib.  3 
Fori  vers.  'Es  comunal'.  col.  2.  vers  'Item  dicit  ipse'  and  Covar.  in 
diet.  cap.  'cum  in  officiis'  at  the  end,  and  before  him  Bod.  Suarez.  I. 
1.  tit.  3.  lib.  3.  For  in  3  limit,  col.  2  vers.  'Succedit  unum',  where  he 
gives  the  reason  that  although  it  was  the  husband  alone  who  served  the 
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prince  yet  he  did  so  by  journeying  at  the  common  expense  of  man  and 
wife  alike,  and  therefore  it  is  not  strange  that  the  o\^^lership  should 
be  shared.  Moreover,  the  wife  stayed  at  home  looking  after  the  home, 
bearing  children,  guarding  the  common  goods.  This  same  view  of 
Roderic.  Suarez.  is  upheld  by  Greg.  Lopez  I.  3.  gloss  Hgualmente\  tit. 
10  part  5,  understanding  it  of  a  case  where  the  gift  did  not  exceed 
the  value  of  the  service,  but  was  commensurate  with  the  service; 
whereas  in  cases  where  the  gift  exceeded  the  service,  he  says,  no  such 
sharing  would  take  place,  since  that  would  be  mere  gift,  and  since 
the  reason  of  the  said  law  is  against  it.  For  profits  at  the  King's  court 
are  called  hona  Castrensia  I.  6.  tit.  17.  part  4,  and  belong  absolutely 
to  the  husband,  as  regards  ownership,  though  the  fruits  are  shared, 
vide  lex  5  infra  eodem.  This  chief  view  is  followed  and  upheld  by 
Didac.  Perez  I.  1  fol.  159  Col.  2,  and  lex  2  fol.  162,  col.  1.  tit.  4. 
lih.  5  Or  din. 

Yet  the  opposite  view  is  maintained  in  terms  of  our  question  by 
Arias.  Pinel.  uhi  supra,  illat.  13  no.  62,  saying  that  a  reward  is  not 
shared  between  the  spouses  since  it  is  acquired  without  consideration 
and  not  from  onerous  title,  as  he  there  asserts  at  length  from  no.  60 
vers.  ^Prohatur'  2,  3;  his  view  is  gladly  endorsed  by  Matiens.  gloss  6, 
nos.  7,  8,  who  decides  that  any  gifts  both  simple  and  by  way  of  reward, 
e.g.  those  made  by  the  prince  and  all  other  hona  castrensia,  ought  cer- 
tainly not  themselves  to  be  shared  with  the  wife  as  regards  owner- 
ship, but  only  their  fruits.  He  quotes  Montal.  as  holding  the  same  view 
in  I.  2.  glos.  1  tit.  3  lih.  3  For.  and  Pal.  Ruh.  in  repet.  Ruhr.  §  65, 
no.  65,  in  fin.,  where  he  says  that  this  was  the  verdict  in  the  Royal 
Chancery  on  the  Pincian  hill  in  the  suit  between  Doctor  de  Montalvo 
and  the  sons  of  his  late  wife.  There  the  King  had  given  the  Doctor 
certain  yearly  rents  for  life  as  a  return  for  his  loyal  services.  By 
decree  of  the  senate  the  title  and  ownership  of  the  rents  was  awarded 
to  the  Doctor,  but  it  was  decreed  that  the  fruits  should  be  common 
between  the  parties,  and  Palac.  Rub.  testifies  this  as  the  practice  in  this 
court. 

3.  What  view  should  we  hold?  For  a  true  answer,  two  cases  must 
be  distinguished.  The  first  when  a  husband  receives  a  reward  from 
the  king  or  some  prince  for  services  rendered  at  the  expense  of  the 
beneficiary  himself,  and  then  without  doubt  the  gift  although  made 
by  way  of  reward,  will  be  the  peculiar  property  of  the  husband  to 
whom  the  gift  is  made,  though  the  fruits  may  be  common,  vide  I.  5  *de 
Nieva'  infra  eodem,  and  I.  2  supra  eodem,  the  lines — Y  si  fuere 
donadio  de  Rey  y  lo  diere  a  amhos,  ayanlo  marido  y  muger  y  si  lo 
diere  a  uno  ayanlo  solo  a-quel  a  quie  lo  diere.  For  a  gift  is  always 
supposed  to  be  made  for  preceding  services,  see  Dig.  17.2,9.,  the  words, 
'not  without  case  but  for  services  do  they  accrue'. 

4.  'And  so  it  should  not  be  shared  between  the  partners'.  Also 
Dig.  17.2.5.  and  especially  Dig.  17.2.60,  the  words  'Or  because  it  would 
have  been  given  to  him',  where  it  is  shown  more  fully  that  even  if 
the  gift  was  made  to  the  partner  on  account  of  the  partnership,  it  is 
not  shared. 
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5.  As  Eoder,  Suarez,  remarks  I.  1.  tit.  3.  Fori,  in  3  limit,  paulo 
post  princip.  and  again  in  7  limit.  He  is  supported  by  Matiens,  present 
gloss  4.  nos.  3,  4,  and  better  and  at  more  length  by  Burgos  de  Paz 
Junior  quaest.  11.  no.  43  seqq.,  on  I.  6  prope  fin.  tit.  10  part  5. 
If  then  the  gift  is  not  to  be  shared,  because  it  is  supposed  to  have  been 
given  for  services  from  the  beneficiary,  as  we  said  above,  a  fortiori  it 
will  not  be  shared  where  the  services  are  greater  than  the  gift,  lest 
the  recipient  suffer  a  greater  loss  though  he  rather  deserves  a  greater 
reward.  Secondly,  this  answer  in  the  said  first  case  is  upheld  in  our 
law  3,  by  the  words  above  quoted,  0  de  otro  que  vaya  por  su  soldada, 
ayalo  todo  quanto  ganare  por  suijo.  And  this  is  held  in  terms  by 
Suarez  ubi  supra,  3  limit,  throughout,  and  in  this  case  the  second 
opinion  noted  above  and  the  accepted  practice  to  which  Palae.  Rub. 
testifies  ubi  supra,  applies;  since  Doctor  de  Montalvo  was  a  royal 
counsellor,  and  therefrom  drew  a  salary  on  account  of  his  office. 

6.  The  second  case  is  where  the  husband,  who  received  the  gift 
for  his  services,  rendered  them  at  the  common  expense  of  himself 
and  his  wife.  In  this  case  it  seems  that  the  gift  is  to  be  shared  equally 
between  man  and  wife,  since  the  expense  was  borne  jointly  by  the  prop- 
erty of  each.  In  this  second  case  the  first  view  given  above  applies, 
as  is  shown  by  our  law,  at  the  words,  E  si  fuere  en  hueste  sin  soldada 
a  costa  si,  e  de  sic  muger,  assi  como  la  costa  es  comunal  de  amhos,  lo 
que  assi  ganaren  sea  comunal  de  amhos.  For  they  are  here  tran- 
scribed, I.  2  tit.  3  lib.  3.  Fori.  I.  2  tit.  4.  lib.  5  ordin.  In  view  of  these 
laws  Roder.  Suarez.  and  Greg.  Lopez  hold  this  view  in  terms,  ubi 
supra,  quoted  for  our  first  opinion  with  the  reservation  there  given, 
and  though  the  answer  in  these  laws  seems  to  be  concerned  with  gains 
in  battle,  yet  we  must  say  the  same  of  subsequent  gains,  subsequent 
to  but  due  to  the  battle  itself,  as  Burgos  de  Paz  proves  at  great  length 
with  many  quotations  in  the  said  quaest.  11,  nos.  14,  15. 

7.  The  conclusion  is  that  salary  or  stipend  gained  by  a  husband 
as  Doctor,  Advocate,  Physician,  Reader,  Judge,  or  in  any  other  royal 
office  during  marriage,  is  to  be  shared  between  man  and  wife  after 
they  have  begun  to  cohabit,  and  must  be  equally  divided  amongst 
them,  on  the  dissolution  of  marriage,  as  appears  to  be  the  case  in  Dig. 
17.2.52,  since  these  gains  are  usually  made  at  the  joint  expense  of 
man  and  wife,  as  Palat.  Rub.  answers,  in  repet.  rubr.  §  62  no.  18 
seqq.,  thus  understanding  the  said  royal  laws,  and  saying  that  such 
is  the  common  observance  in  those  realms,  especially  in  the  royal 
audience,  followed  by  Anton.  Gom.  I.  53  Taur.  no.  72,  and  in  vers, 
'quartus  est',  and  best  of  all  Roderic  Suarez.  diet.  1.  Fori  1  tit.  *De 
las  ganancias',  in  3  limit,  vers.  ^ et  hoc  est  notandum' ,  and  Didac.  Perez, 
diet.  I.  2.  Ordin.  veteris,  supported  by  I.  5  infra  eodem,  where  the 
fruits  of  bona  castrensia  or  quasi  castrensia  and  of  royal  and  other 
gifts  are  shared,  though  the  duties  themselves  and  ownership  of  the 
said  goods  are  peculiar  to  the  husband.  But  nevertheless  there  are 
arguments  on  the  opposite  side  in  this  second  main  case,  namely, 
that  a  gift  made  to  one  of  the  spouses  during  marriage  for  services 
rendered  freely  and  without  reward  in  war  or  elsewhere  at  the  common 
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expense  of  each  spouse  is  not  to  be  shared  between  them,  but  is 
peculiar  to  the  beneficiary.  These  many  arguments  have  been  most 
assiduously  collected  by  Dr.  Burgos  de  Paz.  diet,  qiiaest.  11  no.  22 
usque  in  fin.  First,  because  the  royal  laws  mentioned  above  speak  in  a 
general  sense  and  without  distinction  of  gifts  as  not  to  be  shared 
between  man  and  wife;  they  make  no  distinction  as  to  whether  they 
are  rewards  or  not,  or  as  to  whether  they  are  gained  at  the  joint 
expense  or  at  the  private  expense  of  the  husband,  all  the  more  so 
since  they  are  more  usually  gained  at  the  expense  of  each  spouse. 
Whereon  follows  the  common  rule,  that  when  the  law  does  not  dis- 
tinguish, we  ought  not  to  distinguish  either,  cf.  Dig.  6.2.8.,  and  our 
law,  which  itself  in  the  beginning  when  speaking  of  inheritance  and 
gift  and  gains  by  pay  in  war  as  not  to  be  shared  between  man  and 
wife,  except  only  from  the  last  case  concerning  gains  in  war,  only 
profits  made  in  the  absence  of  a  salary  at  the  joint  expense  of  the 
spouses.  Whence  it  is  clear  that  the  law  was  meant  to  leave  the  other 
two  cases,  inheritance  and  gift,  under  the  general  rule.  Because  an 
exception  among  cases  not  expected  confirms  the  rule  to  the  contrary, 
cf.  Dig.  33.9.4.  cum  similibus,  which  is  supported  by  those  words  of 
our  law,  ^Quanta  ganare  desta  guisa',  i.e.  in  this  way,  which  are 
restrictive,  cf.  Dig.  11.1.20  cum  simil.,  as  though  it  were  otherwise  if 
he  acquired  it  in  any  other  way,  viz.  by  gift  or  inheritance,  even  at 
the  joint  expense  and  without  salary,  when  the  argument  is  taken  in 
the  opposite  sense.  Thirdly,  from  I.  4  tit.  4.  lib.  5  Ordin.  vet.,  now 
I.  9  infra  eodem,  which  clearly  ordains  that  a  gift  from  the  king  is 
not  shared  between  the  spouses  as  appears  from  the  words — Que  todos 
y  qualesquier  hienes  castrenses  y  oficios  de  Rey  y  donadios  etc.  And 
since  these  words  are  so  general  and  universal,  they  include  our  case 
too  and  all  imaginable  cases,  as  is  shown  at  length  by  Burg,  uhi  supra 
no.  34;  especially  since  in  that  law  one  case  alone,  viz.  that  of  usufruct, 
is  excepted,  from  the  rule  as  to  hojia  castrensia  and  goods  acquired  by 
gift.  For  an  exception  confirms  the  rule  to  the  contrary,  cf.  Dig.  33.9.4. 
Moreover  the  law  4:,  'De  Nieva'  was  passed  to  remove  doubts  which  in 
olden  times  arose  about  the  sharing  of  goods  acquired  between  the 
spouses  during  marriage,  by  royal  gift  no  less  than  in  other  cases. 
But  when  the  king  made  a  gift  to  the  husband  for  services  rendered 
at  the  husband's  private  charge  no  doubt  could  remain,  as  we  said 
before  in  the  first  case.  And  so  we  must  say  that  this  doubtful  point 
has  been  settled  by  the  aforesaid  law,  since  it  often  and  for  the  most 
part  happens  that  the  services  are  paid  for  at  the  common  charge, 
viz.  from  the  fruits  of  their  joint  goods,  but  very  seldom  at  the  man's 
private  charge.  Arg  Dig.  1.  3.4  &  5.  These  and  others  are  the  nice 
principles  adduced  by  Burgos  de  Paz.  ubi  supra,  for  this  side  against 
the  first,  which  he  had  previously  established.  Finally,  he  says  in  no. 
54,  that  in  such  a  doubtful  question  it  is  hard  to  choose  the  right  view, 
nevertheless  he  himself  inclines  to  the  latter,  thinking  it  truer  on 
legal  principle  as  resting  on  the  stronger  grounds,  and  because  it 
was  often  thus  decided  in  the  senate  on  the  Pincian  hill  whilst  he  was 
advocate,  and  because  his  father  and  grandfather,  both  famous  Advo- 
cates of  the  senate  on  the  Pincian  hill  were  of  the  same  mind.  What 
should  we  hold  in  this  second  case  ?    Assuredly  the  problem  is  so  hard 
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that  no  wonder  our  Spanish  lawyers  have  taken  different  views.  None 
the  less,  I  am  drawn  to  the  former  view,  that  of  Roderic  Suarez  and 
Greg.  Lopez,  with  their  reservation,  (as  against  the  view  of  Burgos  de 
Paz)  which  seems  fairer  and  well  attested  by  our  law  3  on  principle. 
Qtce  assi  como  la  costa  es  comunal  de  amhos,  lo  que  assi  ganaren  sea 
comunal  de  amhos.  For  the  principle  is  more  general  than  the  wording, 
and  also  supports  our  side.  And  whenever  the  principle  of  a  law  is 
wider  or  more  general  than  its  wording  or  specific  enactment,  then  the 
enactment  itself  is  extended  to  the  breadth  of  the  principle,  cf.  Dig. 
22.6.9.  with  notes  by  Bart,  and  the  doctors  cum  simil.,  and  where  the 
principle  is  the  same  the  law  must  be  accounted  the  same,  cf.  Dig. 
9.2.32.  Moreover,  the  text  of  Cod.  12.30.  lex  1.  well  supports  the  same 
view,  where  it  is  held  that  those  who  attend  their  king  as  servants  at 
court  are  not  exempt  from  the  dust  and  toil  of  camps,  even  if  they  do 
not  actually  go  out  on  his  campaigns.  With  which  agrees  the  text  of 
the  said  law  6  and  7,  Tit.  17,  part  4,  and  I.  2  post  princip.  tit.  2  part  4. 
Nor  is  it  a  difficulty  if  anyone  answers  that  the  aforesaid  principle 
seems  to  be  restricted  to  gains  in  war,  where  it  says — Lo  que  assi 
ganaren.  For  I  answer  that  this  is  not  a  principle,  but  rather  a 
decision,  whereas  a  principle  is  general,  see  the  words — Que  assi 
como  costa  as  comunal  de  amhos — as  though  it  said,  just  because 
they  gain  it  thus,  it  is  common  to  both;  because  the  expense 
is  common.  Comparison  of  the  law  with  its  principle  is  thus  decisive 
of  the  case.  And  there  is  further  support  for  this  side  in  that  the  wife, 
whilst  the  husband  served  the  king,  remained  at  home  ruling  the 
home,  bearing  children  and  preserving  the  common  goods,  as  I  said 
before.  The  first  and  second  principles  of  the  other  side  are  no 
obstacle,  for  they  are  now  inapplicable,  in  view  of  the  general  principle 
of  our  law.  Nor  is  the  third  an  obstacle,  sc.  I.  5,  infra  eodem,  when 
considered  in  this  way.  Because,  since  it  is  a  general  enactment,  it 
should  be  interpreted,  defined  and  illustrated  by  our  law  3  and  its  own 
general  principle,  since  one  does  not  contradict  the  other.  And  let 
it  not  say,  'Given  the  means  to  profit  at  common  expense',  but  let 
it  explain  that  the  fruits  are  common,  as  Greg.  Lopez  said,  diet.  I.  55, 
gloss  ^igualmente',  ad  fin,  and  as  is  clear  from  diet.  I.  5  'de  Nieva'  at 
the  w^ords,  'Declarado  las  leyes  del  Fuero',  and  'Segun  lo  quierenlas 
dichas  leyes  del  Fuero'.  Therefore,  law  5  is  speaking  of  the  former 
case  of  our  law  3  and  not  of  the  second,  with  which  we  are  dealing. 
The  other  principles  too  are  idle  w^hilst  our  law  3  is  valid,  for  it 
may  very  often  happen  that  the  aforesaid  gift  is  made  to  a  paid 
servant,  in  which  case  the  gain  is  his  alone,  not  his  wife's,  as  we  above 
decided  in  the  first  main  case.  And  this  happens  every  day ;  for  those 
who  go  about  in  the  service  of  the  king  or  of  any  lord  receive  a  fixed 
annual  salary  as  Roder.  Suarez  says,  diet.  I.  3  Fori  limit.  3,  versic.  'Sed 
erit  difficult  as  \  Moreover  we  have  also  the  approval  of  the  most  dis- 
tinguished men,  viz.  Rod.  Suar.  and  Greg.  Lop.  who  take  this  side.  I 
do  not  gainsay  that  the  opposite  view  can  be  adequately  defended  in 
law,  but  I  prefer  the  former,  which  I  hold  in  this  second  main  case, 
and  I  think  it  truer.  And  in  effect  Mol.  Theol.  quotes  me  and  upholds 
my  opinion  given  above,  tom.  2  'de  justit.  et  jure'  disput.  433,  col. 
1179,  seqq. 


230  Community  Property  Laws 


QUAESTIO  CXX. 

Summary. 

1.  Gifts  from  the  man's  kin  to  his  betrothed  op  wife  and  vice  versa — whose 
will  they  be  on  the  dissolution  of  the  marriage?  After  discussion  through- 
out the  quaestio,  it  is  decided,  in  accordance  with  the  common  view,  that 
in  case  of  doubt  they  are  acquired  by  the  one  in  contemplation  of  whom 
they  were  given,  vide  no.  8  seqq. 

2.  This  does  not  hold  if  it  be  agreed  that  in  giving  to  the  woman  the  donor 
meant  chiefly  to  give  to  the  man,  or  to  the  woman  alone,  for  then  without 
doubt  it  is  acquired  by  the  party  intended. 

3.  In  view  of  common  law,  the  wife  is  a  free  person,  who  can  acquire  for 
herself  (save,  in  respect  of  a  debt  of  the  body);  for  though  she  herself  be 
bound  to  work  for  her  husband,  yet  this  is  true  of  work  in  the  home 
enjoined  by  family  duty  not  of  skilled  labour  as  in  this  case;  but  by  royal 
law  things  acquired  between  man  and  wife  whilst  living  together  are 
shared  between  them. 

4.  A  grandfather's  gifts  to  the  grandson  are  accounted  adventitious,  and  are 
not  acquired  by  the  father. 

5.  Gifts  to  ambassadors  are  acquired  by  them  alone. 

6.  A  gift  to  a  partner  on  account  of  the  partnership  passes  to  the  beneficiary 
alone,  and  is  not  to  be  shared  with  the  partnership. 

7.  If  through  you  I  had  acquaintance  of  your  friend,  and  became  his  friend, 
and  make  him  my  heir,  assuredly  you  were  the  cause  of  the  friendship  and 
hence  of  the  making  him  heir,  yet  on  this  account  you  do  not  acquire. 

8.  9.  The  sense  of  Dig.  28.6.101. 

10.  Criticism  of  Anton.  Gom.  in  two  respects. 

11.  Likewise  is  questioned  the  restriction  of  Paulus  Castrensis  on  the  above 
common  view. 

12.  The  common  rule  is  resumed  with  six  exceptions. 

13.  The  above-mentioned  common  rule  is  limited,  whilst  a  contrary  custom 
remains  valid,  and  how  it  is  to  be  understood. 

14.  What  if  a  gift  to  the  wife  by  the  man's  kin  be  only  suited  to  the  said  wife? 

15.  The  common  view  above  given  is  limited  whenever  a  kinsman  or  friend  of 
the  husband  who  makes  a  gift  to  the  wife  has  first  received  some  service 
at  her  hands,  because  then  the  gift  passes  into  the  category  of  remuner- 
ation. 

1.  I  ask  also  in  respect  of  the  same  law  3,  words  'De  donadio  de 
senor,  o  de  pariente,  o  de  amigo  etc.' — What  of  gifts  from  the  man's 
kin  to  the  bride  or  wife,  and  vice  versa,  whose  will  they  be  on  the 
dissolution  of  marriage  ?  This  question  has  been  much  discussed  among 
the  learned  and  laymen  alike ;  but  since  it  is  disputed  and  difficult,  and 
often  occurring  in  practice,  I  w^anted  here  to  give  a  decision  on  it. 

2.  First,  we  must  remark  that  if  in  giving  to  the  wife  the  donor 
meant  chiefly  to  give  to  the  husband,  and  wanted  him  to  acquire  it, 
though  he  delivered  it  to  the  wife,  it  is  then  plain  that  such  gifts 
ought  to  belong  to  the  man  and  to  his  heirs  and  not  to  the  wife  and 
to  her  heirs;  unless  of  course,  the  husband  at  that  time  meant  to  give 
to  the  wife  and  such  gifts  were  confirmed  on  the  death  of  the  husband. 
In  case  of  doubt  however  it  is  not  supposed  that  the  man  meant  to 
give  to  the  wife,  vide  the  argument  of  Dig.  22.3.25.  If  however  those 
who  gave  in  contemplation   of  the   husband  meant   chiefly  to  give 
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to  the  wife  and  wanted  her,  not  the  husband,  to  acquire,  the  said 
wife  acquires  gifts  so  made,  not  the  other  spouse,  and  vice  versa.  The 
same  will  hold  w^here  there  are  gifts  from  the  bride's  or  wife's  kin  to 
the  bridegroom  or  husband,  as  is  shown  in  terms  by  Anton,  de  Butrio 
consil.  37  in  secundo  duhio,  quoted  and  followed  by  Jas.  in  his  note 
on  Dig.  28.6.101,  and  by  Cornelius  consil.  81  col.  penul.  in  fine,  vol.  1, 
by  Decius  on  the  law  'ut  liheris'  col.  penult  Cod.  6.20.17,  by  Bernard 
de  Besigneto  in  decis.  Rotae  Antiq.  decis.  1  de  donat.  inter  virum  et 
uxor.;  it  is  also  shown  at  great  length  by  Palat.  Biih.  in  repet.  rubric, 
de  donat.  int.  vir.  et  uxor.  §  44  nos.  3,4  Roland;  also  by  Vallis  consil. 
10  no.  10.  lib.  1.,  and  by  Ayora  de  partit.  1  part.  cap.  8  no.  19. 

3.  For  the  wife  is  a  free  person  (save  in  respect  of  a  debt  of  the 
body),  who  can  acquire  for  herself,  nor  are  her  acquisitions  the  prop- 
erty of  her  husband,  because  they  are  not  acquired  by  means  of  his 
efforts,  as  Cynus  remarks  in  1.  fin.  quaest.  ult.  Cod.  6.2.  For  as  to  the 
saying  that  the  woman  should  work  for  the  man  and  that  her  operae 
belong  to  her  husband,  this  is  true  of  labours  imposed  by  family  duty 
not  of  the  exercise  of  skill.  For  if  the  woman  were  a  weaver  or  had 
any  other  trade,  in  view  of  the  common  law  she  would  acquire  for 
herself,  for  through  a  free  person  another  cannot  acquire,  unless  the 
first  be  in  potestate,  or  so  to  say  in  servi  potestate.  And  so  we  should 
understand  Cod.  6.46,  as  Fulgos.  holds  on  Dig.  24.1.29.1  and  on  Cod. 
6.61.1  and  Bald,  on  Cod.  6.46.5.  col.  2.  versic.  'Caeterum^  saying  that 
if  the  wife  plies  any  profession  or  trade,  or  were  she  surgeon,  midwife, 
which  are  not  domestic  and  household  labours,  her  profits  from  those 
labours  are  not  acquired  by  the  man,  because  she  is  not  bound  to  do 
her  business  at  the  direction  of  the  man.  They  are  quoted  and  fol- 
lowed by  Palae.  Rub.  ubi  supra  §  45.  no.  4.  And  before  him  the 
same  seems  to  have  been  the  view  yet  more  definitely  of  Bisignetus  ubi 
supra  nos.  3,4  where  he  says  that  this  applies  even  if  the  wife  had 
made  her  gain  with  the  husband's  money,  e.g.  by  trading,  or  by  putting 
it  into  bills  of  exchange.  Yet  she  is  bound  to  the  husband  as  regards 
the  money  or  the  value  of  her  property,  cf.  Dig.  24.1.29,  on  the  strength 
of  which  Palat.  Eub.  ubi  supra  no.  3  ad  fin.  holds  this  view.  Yet  by 
royal  law  gains  by  the  man  and  wife  whilst  living  together  are 
equally  shared  between  them  and  divided,  except  in  the  case  of  gifts 
by  kinsmen.  Cf.  the  whole  of  this  tit.  9.  lib.  5  Novae  Collect.  Reg. 
especially  this  law  9. 

Yet  there  is  doubt  when  there  is  no  agreement  as  to  the  purpose 
of  the  husband's  kin  in  giving  to  the  wife  or  of  the  wife's  kin  in 
giving  to  the  husband,  and  our  school  dispute  as  to  who  then  acquires. 
First  of  all  come  those  who  hold  that  gifts  to  the  wife  from  the  hus- 
band's kin  are  the  wife's  own,  and  are  not  presumed  to  be  given  in 
contemplation  of  the  husband.  Firstly,  they  say,  because  gifts  from 
grandfather  to  grandchild  are  accounted  adventitious,  and  are  not 
acquired  by  the  father,  the  common  decision  on  Dig.  30.1.91,  as 
Alciat.  attests,  reg.  1.  praesumpt.  18  no.  3.,  and  previously  in  praesumpt. 
17  of  the  same  rule.  And  so  we  must  a  fortiori  say  the  same  in  this 
case,  because  a  son  more  easily  acquires  for  a  father,  than  a  wife  for 
her  husband,  as  we  saw  above. 


232  Community  'Property  Laws 

5.  Secondly,  because  gifts  to  ambassadors  are  not  supposed  to  be 
given  in  contemplation  of  the  prince,  but  of  the  ambassadors,  and 
accordingly  are  acquired  by  them,  vide  Dig.  24.3.64  with  Barto's 
explicit  note,  and  this  is  the  more  common  view,  as  Alexand.  says 
ibi  no.  12  and  Paid,  de  Castrens.  on  Dig.  34.3.61;  it  is  attested  as  the 
common  view  by  Alciat.  diet.  reg.  1  praesumpt.  18  no.  4  and  Roland 
a  Vail,  ubi  supra  no.  9,  followed  by  Abb.  Cap.  ^ PostulasW  de  concess. 
praehend.  and  by  Palat.  Rub.  diet.  §  45  no.  6. 

Thirdly,  in  view  of  Cod.  5.3.12.,  where  the  text  says  that  if  the 
mother  gave  to  the  bridegroom  or  husband  of  her  daughter,  a  property 
without  any  condition  of  restitution,  and  put  him  into  vacant  pos- 
session, the  aforesaid  completed  gift  is  not  dissolved  on  the  dissolution 
of  the  marriage.  To  the  same  effect  Cod.  5.3.14  and  Dig.  24.1.38. 
Therefore  if  the  said  gift  is  completed  and  at  once  holds  good  and 
binds  the  parties,  the  gift  becomes  the  property  of  the  beneficiary, 
nor  will  she  be  bound  in  our  case  to  restore  it  to  the  husband  or 
to  his  heirs,  as  on  the  strength  of  those  laws  is  upheld  in  terms  by 
the  doctors  at  once  to  be  quoted. 

Fourthly,  because  we  do  not  see  how  it  can  be  maintained  at  law 
that,  by  a  gift  to  the  wife  the  husband  acquires.  For  there  is  no 
promise  or  delivery  to  him,  and  how  then  can  it  be  said  to  be  the 
husband's  property?  Cf.  Cod.  2.3.20  cum  simil.  And  there  is  a 
special  case  where  the  wife  is  thought  to  have  acquired  from  the 
husband's  goods,  cf.  Dig.  24.1.51,  to  avoid  disgraceful  suspicion.  But 
this  motive  is  idle  in  our  case.  Hence,  granted  that  it  be  true,  that 
she  acquired  in  contemplation  of  her  husband,  it  does  not  follow  that 
she  should  transfer  to  him.  For  only  in  the  case  of  sons  of  the 
house  is  it  held  that  their  gains  are  accounted  gains  in  contemplation 
of  the  father  and  so  are  acquired  for  him.  Cod.  6.61.6  and  Dig.  28.6.101, 
on  which  text  the  champions  of  the  other  side  base  their  case,  as  we 
shall  say  below.  But  it  speaks  of  an  arrogated  son  who  actually  does 
acquire  for  his  arrogating  father,  but  we  do  not  find  it  so  ordained  for 
a  wife  in  regard  to  her  husband.  Moreover,  in  the  said  passage  the 
question  was  as  to  the  favour  of  the  ward,  viz.  that  the  father  could 
make  a  pupillary  substitution  to  him,  not  merely  in  goods  accruing 
from  him  but  also  from  his  kin  and  friends,  lest  the  arrogated  son 
himself  should  die  intestate ;  the  ward  is  not  on  that  account  deprived 
of  the  property  but  he  has  an  heir  in  respect  of  them.  This  is  not  so 
in  our  case  where  even  in  lifetime  the  wife  would  be  forced  to  restore 
to  the  husband,  as  Alciat.  acutely  remarks,  ubi  supra  ad  fin. 

6.  Fifthly,  because  a  gift  to  a  partner  on  account  of  the  partner- 
ship, if  given  to  a  person  and  not  to  the  partnership,  passes  to  the 
recipient  himself  and  is  not  to  be  shared  with  the  partner,  cf.  Dig. 
17.2.60.  1.  according  to  the  common  reading  of  Roland  a  Vail,  uhi 
supra  no.  8.  vers.  5.,  Ant.  Gom.  2  torn.  cap.  5.  de  societ.  no.  4,  Greg. 
Lop.  I.  3.  gloss  magna  tit.  10.  part  5.  And  so  since  marriage  is 
analogous  to  partnership,  cf.  cap.  'cum  societas'  27.  quaest  2,  nay,  since 
husband  and  wife  are  partners  of  household  both  human  and  divine, 
cf.  Cod.  9.32.4.,  Dig.  23.2.1,  though  a  gift  be  made  to  the  wife  by  the 
man's  kin  by  reason  of  the  marriage  and  thus  on  account  of  and  in 
contemplation  of  the  partnership,  it   will  belong  to  her  and  not  to 
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the  man,  cf.  again  Dig.  17.2.60,  which  shows,  in  the  case  of  an  inherit- 
ance left  to  one  of  the  partners  on  account  of  the  partnership,  that 
the  inheritance  itself  is  not  to  be  shared,  as  is  elegantly  concluded  by 
Bart,  on  Dig.  28.2.29.6. 

7.  With  whom  there  goes  Paul.  no.  6,  ad  fin.  Dig.  28.2.,  to  the 
effect  that  if  through  you  I  have  acquaintance  of  your  friend  and 
become  his  friend  and  make  him  my  heir,  though  you  were  the  cause 
of  the  acquaintance  and  hence  of  the  making  him  heir,  yet  this  does 
not  mean  that  you  acquire. 

Sixthly  and  lastly  the  same  view  seems  to  be  upheld  by  the  intent 
of  our  law,  the  words  quoted  above  at  the  beginning  of  this  question, 
De  Donadio  de  senor,  o  de  pariente,  o  de  amigo,  seeing  that  it  does 
not  distinguish  whether  the  gift  is  made  by  the  man's  kin  or  by 
strangers.  And  so,  though  the  gift  be  made  by  the  man's  kin  to  the 
wife  it  will  be  a  personal  gift  to  the  wife,  in  accordance  with  the 
generality  of  our  law,  thus  expounded  by  Palat.  Ruh.  diet.  no.  44  no.  2, 
and  this  view  Bald,  held  in  terms  on  the  said  law,  Cod.  5.3.12.,  consil. 
62  vol.  1,  consil.  316  vol.  4,  saying  that  this  is  truer,  as  against  Bart, 
who  on  Dig.  28.6.101  holds  the  opposite,  as  we  shall  presently  see  in 
our  second  view.  Also  Rom.  consil.  172  col.  2  vers.  ^Quo  ad  ult.' 
Angel,  and  Roma,  on  Cod.  6.20.17,  by  the  same  Angel,  and  by 
Raphael.  Cum.  and  Aret.  on  Big.  28.6.101,  Salic,  on  Cod.  5.16.4  and 
Dig.  24.1.5.  Alciat.  openly  diet,  praesumpt.  18  throughout,  with  his 
addition  there,  and  Caldas  Lusit.  in  his  lecture  on  Cod.  2.21.3. 

8.  Yet  despite  all  these,  the  opposite  view,  viz.  that  in  case  of 
doubt  gifts  from  the  husband's  kin  are  accounted  as  given  in  con- 
templation of  the  husband  and  thus  are  acquired  by  him  and  not  by 
the  wife,  is  held  by  Bar.  Paul.  Castr.  Alexand.  Jasus,  and  is  the  com- 
mon one,  see  again  Dig.  28.6.101  where  the  adopter,  who  has  the  power 
to  make  a  pupillary  substitution  to  his  arrogated  son  as  to  property 
accruing  from  himself,  can  do  so  even  as  to  property  given  by  his  own 
friends  and  relations.  Alex,  then  holds  that  text  to  mean  that  substitu- 
tion by  the  arrogator  extends  only  to  the  goods  of  the  arrogator  and 
to  gains  by  the  infant  through  the  arrogator 's  beneficence.  The  same 
is  maintained  in  lex.  9.  tit.  5  par.  6.,  for  profectitium  means  any  prop- 
erty of  the  son  held  in  contemplation  of  or  on  account  of  the  father, 
or  in  other  ways,  as  Bart,  shows  and  the  doctors,  ibidem.  See  also 
Bart,  on  Dig.  33.1.6.,  Ahh.  in  cap.  sedes,  col.  5  de  rescript.  Joan,  de 
Platea  on  C.  12.36.1,  Bald,  again  on  Cod.  5.3.9 ;  these  are  quoted  and 
followed  in  the  above  case  by  Greg.  Op.  diet.  I.  9  gloss  ' 8u  amigo\ 
And  the  above  view  of  Bart,  is  the  more  common,  according  to  Gagnol. 
in  Dig.  50.17.23,  as  Julius  Clarus  who  follows  it  records  in  Wb.  3. 
recept,  sentent.  §  'donat.'  quaest.  10  vers,  'sed  numquid  ei\  And  the 
said  text  Dig.  28.6.101  applies  even  in  gifts  from  friends  after  the 
adopter's  death,  as  Cuman.  ibidem  shows,  and  better  in  consil.  73. 

9.  Though  Alciat.  diet,  praesumpt.  18  no.  12  says  that  this  is 
somewhat  outside  the  words  of  that  text  which  applies  in  simple 
cases,  by  enlarging  what  was  said  at  first  about  the  fourth  (which 
is  properly  part  of  the  goods  of  the  testator  himself)  to  cover  gifts 
by  friends  at  a  time  when  the  arrogator  being  already  dead  cannot 
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acquire.  Yet  I  think  the  extension  of  Cumanus  truer  and  not  foreign 
to  the  intent  and  wording  of  Dig.  28.6.101,  since  the  said  extension 
in  the  case  of  goods  by  permission  of  the  adopter,  that  means,  from 
his  own  friends  and  relations,  is  general.  Because  the  text  does  not 
distinguish  whether  they  are  gifts  during  the  life  or  after  death  of 
the  adopter,  and  in  the  above  cases  no  effective  reason  for  the  dis- 
tinction could  be  assigned,  but  in  each  case  one  and  the  same  reason 
would  both  support  and  oppose  the  conclusion.  Nor  again  is  there 
difficulty  in  the  reply  of  the  said  Alciatus,  in  fin.  diet,  praesumpt.  at 
text,  assigjiat.,  to  avoid  taking  the  common  view,  namely  that  the 
question  there  was  the  equal  favour  of  the  ward.  He  says  that  the 
father  can  make  a  pupillary  substitution  to  him,  not  merely  as  to  prop- 
erty accruing  from  his  father  but  even  from  friends  and  relations. 
Nor  is  he  himself  on  this  account  deprived  of  them.  Now  though  this 
may  be  true  in  other  cases,  it  was  not  there  in  question,  since  other- 
wise even  as  to  goods  acquired  from  elsewhere  by  the  arrogated  son. 
as  much  as  to  those  accruing  by  permission  of  the  father,  the  adopter 
could  make  a  substitution  for  that  son,  and  none  the  less  he  cannot 
do  so,  as  the  said  laws  show.  But  the  only  question  there  is  that  gifts 
made  by  permission,  i.e.  in  contemplation  of  the  adoptive  father  are 
thought  to  be  his  just  as  is  the  fourth  part  which  the  adopter  is  bound 
to  leave  to  him.  That  text  is  always  quoted  in  this  sense,  as  says 
Paul,  ibidem,  no.  4,  because  gifts  which  accrue  to  you  from  another 
in  contemplation  of  me  are  held  to  have  accrued  from  me.  And  so 
those  goods  belong  to  the  pupillary  substitute.  And  so,  just  as  in  that 
case  a  thing  left  to  one  in  contemplation  of  another  united  to  him  by 
lawful  bond  is  of  doubtful  ownership,  and  is  held  to  be  his  in  con- 
templation of  whom  it  was  left,  so  also  a  gift  made  by  the  kin  or 
friends  of  a  husband  to  a  wife  is  held  to  be  made  in  contemplation  of 
the  man,  and  is  acquired  by  him,  as  the  common  view  rightly  con- 
cludes from  that  text.  For  the  affections  of  the  donor  are  considered, 
and  regard  is  had  for  that  spouse  in  contemplation  of  whom  the  gift 
was  made,  and  on  the  dissolution  of  marriage  the  gift  will  belong  to 
that  one  as  Paulus  ibi.  no.  4  remarks  at  more  length,  following  that 
text. 

Nor  is  there  any  obstacle  in  the  reply  that  that  ^^iew  there  applies 
on  account  of  parental  power,  whereby  an  arrogated  son  at  once 
acquires  for  his  father ;  since  this  view,  as  we  said  above,  applies  even 
if  the  gifts  are  made  after  the  adopter 's  death,  and  although  they  can- 
not then  be  acquired  by  him,  yet  admittedly  we  must  consider  in  con- 
templation of  whom  the  gifts  were  made,  that  he  may  be  able  to  dispose 
of  them  though  not  yet  acquired,  no  less  than  of  a  property  already 
acquired. 

Secondly  this  view  is  supported  by  Dig.  32.1.47,  where,  if  the 
husband  makes  a  legacy  to  the  wife  of  goods  acquired  on  her  account, 
those  which  the  father-in-law  has  acquired  in  the  name  of  the 
daughter-in-law  are  included ;  and  so  they  did  not  belong  to  the  wife, 
but  rather  to  the  husband ;  and  this  must  be  taken  as  the  common 
opinion,  adopted  too  by  Anton,  de  Butr.  diet,  eonsil.  37.  in  2,  duhio, 
hy  Angel,  on  Inst.  t.  4.6.29,  Corneus  ubi  supra,  Alex,  and  the  doctors 
on  Cod.  6.20.17  whereon  Jasus  no.  17  attests  it  as  the  more  common,  as 
Boman.  nhi  supra  admits,  upheld  at  length  by  Pal.  Ruh.  diet.  no.  45  no. 
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1  seqq.,  where  in  no.  6  he  says  that  this  chiefly  applies  if  in  the  making 
of  the  gift  there  is  mention  or  record  of  the  husband,  and  in  no.  7 
he  maintains  the  same  even  if  the  said  mention  was  not  made.  He  is 
followed  by  Montal.  did.  I.  9  tit.  5.  part.  6.  gloss  iinic.  ad  fin.  So  too 
Bernard  Bisign.  uhi  supra  no.  7.  and  Roland  a  Valle  diet,  consil.  10 
no.  11,  who  decides  that  it  is  the  common  one  and  should  be  adopted 
in  the  courts.  Anton.  Gom.  I.  53  Taur.  no.  67  calls  it  truer  and  more 
common,  and  maintains  it  even  if  the  gift  be  made  to  man  and  wife 
together  and  simply  by  one  of  the  kin  of  bridegroom  or  husband, 
because  even  then  it  is  acquired  by  him  alone,  not  by  his  wife,  argu- 
ments supra  dictnoum.  Ayora  calls  it  common,  uhi  supra,  nos.  18,19. 
Therefore  it  should  be  held.  There  is  no  difficulty  in  the  first  principle 
of  the  other  side,  because  the  grandchild  is  kin  not  only  to  the  father 
but  also  to  the  grandfather,  thence  there  is  no  reason  why  the  grand- 
father should  be  supposed  to  give  in  contemplation  of  the  father  him- 
self rather  than  of  the  grandson;  and  so  gifts  from  the  grandfather 
are  acquired  by  the  grandson,  and  rightly  so,  since  they  are  adven- 
titious, and  not  by  the  father  as  regards  ownership.  For  in  giving 
to  the  grandchild  the  grandfather  is  thought  to  give  because  of  his 
own  kinship  and  affection  and  love  not  merely  for  the  father  of  the 
grandchild  but  of  the  grandchild  himself.  But  in  our  case  the  gift 
is  made  chiefly  in  contemplation  of  the  husband  and  from  kinship 
with  him.  The  second,  about  gifts  to  ambassadors,  is  no  obstacle 
because,  according  to  Alex,  on  Dig.  28.6.10.6.  in  fin,  Palat.  Buh.  diet, 
no.  45  no.  9  and  Bol.  a  Valle  diet.  no.  11  versic.  ^ultimo  non  ohstat', 
the  reasons  of  the  doctors  in  that  case  do  not  confront  us  in  our  case ; 
for  it  is  fitting  that  ambassadors  should  be  recompensed,  cf.  Dig. 
48.20.6,  whence  it  follows  that  if  the  gifts  be  not  such  as  to  befit  the 
master  rather  than  the  ambassadors,  they  are  thought  to  be  gifts  to 
them  and  will  belong  to  them. 

Thirdly,  too,  Cod.  5.3.12.  cum  simil.  is  no  obstacle,  for  there  it 
was  agreed  that  the  mother  meant  to  give  to  the  wife,  and  so  no 
wonder  the  gift  is  not  revocable,  and  that  the  things  given  become 
the  property  of  the  wife.  Thus  does  Salic,  interpret  that  text,  on  Cod. 
5.3.15,  Angel,  in  §  ^ est  et  aliud'  eol.  2  Inst,  de  actio.,  Palat.  Buh.  diet, 
no.  44  §  2,  Bol.  a  Valle  diet,  consil.  10  no.  11.  versic.  'Non  Ohstant^, 
and  so  we  have  there  a  clear  case.  But  our  present  one  is  doubt- 
ful, where  it  is  not  clear  that  the  kinsman  of  the  husband  meant  to 
give  to  his  kinsman's  wife. 

The  fourth  argument  is  no  obstacle,  because  it  is  sufficiently  met 
by  the  remarks  given  above  in  the  beginning  of  this  second  part.  The 
fifth  we  answer  as  we  did  the  third,  cf.  the  doctors  uhi  supra,  and 
besides  Bar.  on  Dig.  28.2.29.  That  cause  was  remote  as  Bartol.  himself 
admits,  and  hence  is  not  now  discussed.  Sixthly,  i.e.  our  royal  law  at 
the  words  above  quoted,  is  speaking  of  gifts  from  the  kin  of  the 
recipient,  not  of  gifts  from  the  kin  of  the  spouse  other  than  the  one 
who  receives  the  gift.  So  that  law  does  not  settle  our  case.  Hence  it 
should  remain  under  the  ruling  of  common  law.  For  the  said  gloss  on 
Cod.  6.20.17  is  no  obstacle,  because  that  speaks  of  a  different  case, 
viz.  a  gift  by  a  father  to  his  engaged  son  for  the  purpose  presumably 
of  making  a  marriage  gift  to  the  bride,  which  gift  is  properly  con- 
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f erred,  cf.  Authent.  ex  testamento  Cod.  6.20,  and  so  this  gloss  does  not 
contradict  Bart's  view,  which  is  the  common  one. 

10.  Anton.  Gom.  uhi  supra  "fives  two  more  arguments  which  seem 
to  me  simply  not  true.  First,  that  gifts  or  presents  made  to  the  bride 
or  wife  at  the  time  of  betrothal  or  on  the  very  daj^  of  marriage,  are 
accounted  given  to  the  bridegroom  himself  and  by  him  to  the  bride, 
and  will  be  adjudged  a  betrothal  gift,  and  that  consequently  the  wife 
will  gain  a  half  of  it  by  kissing  and  the  whole  by  consummation. 
But  if  neither  of  these  events  takes  place,  she  will  gain  nothing,  but 
on  the  dissolution  of  marriage  the  whole  present  reverts  to  the  bride- 
groom, as  he  said  before  in  his  account  of  betrothal  gifts.  Secondly, 
he  contends  that  if  gifts  or  presents  come  from  the  husband's  kin, 
during  marriage,  to  the  wife,  they  are  accounted  given  to  the  hus- 
band and  by  him  to  the  wife,  and  hence  this  gift  is  confirmed  by  the 
death  of  the  husband  or  the  lapse  of  a  year,  unless  the  husband  first 
revokes  it,  or  the  wife  dies  first,  because  then  the  gift  reverts  to  the 
husband  just  as  does  a  gift  between  husband  and  wife.  As  for  his 
first  argument  seeing  that  the  gift  is  made  to  the  bride,  I  do  not  see 
why  we  must  invent  a  circuit,  viz.  that  they  are  accounted  given  to  the 
bridegroom  and  by  him  to  the  bride ;  and  moreover,  in  a  doubtful  case 
no  one  is  presumed  to  have  given  to  another,  hence  there  could  be  no 
presumption  of  gift  to  the  bride  here,  cf.  Dig.  22.3.25  cum  simil.  And 
so  we  must  not  adjudge  this  to  be  a  betrothal  gift.  Nor  in  that  case 
is  there  relevance  in  the  remarks  of  the  same  author  on  betrothal 
deposits  in  the  same  law,  nos.  2,  3,  nor  in  lex  52  Tauri,  which  speaks  of 
the  way  to  acquire  betrothal  deposits.  Those  passages  are  only  rele- 
vant when  the  bridegroom  explicitly  gives  to  the  bride,  not  when  a 
kinsman  of  bridegroom  or  husband  gives  to  bride  or  wife  herself;  in 
such  a  case  they  are  to  be  followed  in  all  the  matters  above  discussed, 
since  the  case  is  different.  The  second  theory  suffers  from  the  same 
disease  of  invention  and  circuitousness.  Moreover  it  is  more  harmful 
to  the  common  view,  seeing  that  though  it  may  seem  to  be  a  gift  to 
the  husband,  it  is  false  to  presume  that  the  husband  afterwards  gave 
it  to  the  wife,  and  that  the  gift  is  confirmed  by  the  death  of  that 
husband  or  by  the  lapse  of  a  year.  For  in  doubtful  cases  gift  is  not 
to  be  presumed.  Hence  though  the  husband  may  allow  the  wife  to 
receive  a  gift  made  to  her  b}^  a  kinsman  of  his,  and  to  make  use  of  it, 
yet  this  does  not  show  that  he  gave  it  to  his  wife  unless  he  meant  to  do 
so,  as  Bisign.  proves  in  terms,  uhi  supra  no.  8,  and  Palat.  Ruh.  diet, 
no.  44  §  4.  And  as  for  the  remark  about  the  'lapse  of  a  year',  it  is 
not  true ;  for  the  mere  lapse  of  a  year  does  not  confirm  a  gift  between 
man  and  wife,  but  only  the  death  of  the  man,  when  delivery  has 
preceded,  as  we  shall  say  presently. 

11.  Wherefore  we  see  that  the  restriction  of  Paul.  Castr.  is 
actually  not  true,  cf.  again  Dig.  28.6.10.6  the  one  which  he  reads 
under  Dig.  28.6.10.5,  where  he  takes  the  common  view,  that  of  Bart., 
viz.  that  it  applies  when  marriage  is  dissolved  by  the  woman's  death, 
for  then  a  gift  from  the  husband  is  revoked,  and  so  also  would  be  a 
gift  from  a  third  party  in  contemplation  of  the  husband.  It  is  other- 
wise if  marriage  be  dissolved  by  the  death  of  the  husband,  for  then  a 
gift  from  the  husband  would  be  confirmed  by  his  death  and  ought  not 
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to  return  to  the  heirs  of  the  husband.  Cf.  Dig.  24.1.32.  This  is  no 
doubt  relevant  in  the  case  of  a  gift  made  by  the  husband  to  the  wife 
during  marriage,  because  the  gift  itself  was  from  the  beginning  invalid, 
and  hence  would  by  the  husband's  death  be  impliedly  confirmed, 
delivery  having  preceded  his  death,  as  we  said  above.  But  we  need 
not  read  this  with  reference  to  the  case  of  a  gift  made  to  the  wife  by 
the  husband's  kin.  Such  a  gift  is  valid  as  soon  as  the  thing  is 
delivered,  and  is  completed  in  favour  of  the  man  and  of  his  heirs; 
for  in  a  doubtful  case  it  is  accounted  made  in  contemplation  of  the 
husband,  and  hence  they  acquire  it  irrevocably,  cf.  the  laws  above 
quoted,  and  moreover  this  is  the  substance  of  the  aforesaid  more  com- 
mon view  of  Bart.  If  therefore  it  is  already  completed,  how  can  it  be 
said  to  be  confirmed  by  the  death  of  the  man,  since  we  are  not  speak- 
ing of  a  gift  from  the  man  to  the  wife,  nor  in  this  case  where  there  is 
a  doubt  should  such  a  gift  be  presumed,  unless  the  husband  had  that 
intention  as  we  said  above  ? 

12.  So  then  by  resuming  the  matter  of  what  has  preceded,  I 
formulate  a  rule  with  exceptions.  The  rule  is,  that  in  doubtful  cases, 
gifts  from  the  husband's  friends  or  relations  to  the  wife  are  accounted 
made  in  contemplation  of  the  husband,  and  are  acquired  by  him  and 
his  heirs,  not  by  the  wife  nor  by  her  heirs,  and  vice  versa  when  the 
wife's  kinsmen  make  a  present  to  the  husband. 

The  first  exception  (though  it  cannot  properly  be  so  called)  to 
this  rule,  is  where  the  donor  clearly  meant  to  give  to  the  wife  and  in 
contemplation  of  her,  especially  if  he  explicitly  says  so,  viz.  that  he 
makes  the  gift  to  the  wife,  and  wishes  it  to  remain  for  ever  in  her 
family  and  in  no  event  to  revert  to  the  donor;  for  without  doubt 
gains  thus  made  will  then  be  the  wife's  private  property,  cf.  Dig.  39.5. 
lex.  1,  as  Palat.  Eiih.  holds  in  diet.  §  44  no.  2.  The  same  happens  if 
those  who  gave  in  contemplation  of  the  husband  meant  chiefly  to  give 
to  the  wife,  and  wished  the  gift  to  be  acquired  by  her  and  not  by  her 
husband,  though  the}^  made  it  in  contemplation  of  him,  as  was  held 
by  the  said  Eoi.  1  de  donat.  inter  vir.  et  uxor.  no.  8,  as  was  said  above. 
And  the  same  verdict  must  be  given  vice  versa  in  the  case  of  gifts 
to  the  man  by  the  wife's  kin,  whensoever  their  purpose  was  that  the 
man,  not  the  wife,  should  acquire. 

The  second  exception  is  where  gifts  to  the  wife  by  the  man's  kin 
are  in  a  doubtful  case  acquired  by  the  man,  when  it  is  clear  and  certain 
that  the  donors  so  wished,  and  the  husband  undoubtedly  meant  subse- 
quently to  give  the  said  gift  to  his  w4fe.  For  though  a  gift  between 
man  and  wife  is  not  regularly  valid  during  marriage,  yet  it  is  con- 
firmed by  the  death  of  the  man  if  delivery  of  the  gift  preceded,  cf. 
Dig.  24.1.32,33,  together  with  Dig.  24.1.23  §  1  unless  the  man  during 
life  revoked  the  gift,  or  the  wife  died  first.  Yide  diet,  decis.  1.  Rot. 
no.  8.  But  in  a  doubtful  case  it  is  not  presumed  that  the  man  gave  to 
the  wife,  as  we  said  above,  and  this  limitation  is  held  in  terms  by 
Bisign.  and  by  Pal.  Biih.  uhi  supra,  diet.  no.  44  §  4,  and  the  same 
will  be  true  vice  versa  on  this  view,  when  the  w^ife's  kin  have  made 
gifts  to  the  man. 

The  third  limitation  is  when  the  wife,  the  recipient  from  the  hus- 
band's kin,  is  as  near  or  nearer  in  blood  to  the  donors  than  is  her 
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husband,  for  then  the  gift  is  acquired  by  the  wife  alone  not  by  the 
man,  for  the  reasons  given  in  our  previous  treatment  of  gifts  from 
grandfather  to  grandson. 

13.  The  fourth  exception  is  when  by  legitimate  custom  it  has  been 
established  that  the  kin  or  friends  of  the  husband  should  make  gifts 
to  his  wife,  and  that  such  gifts  become  the  property  of  the  wife  and 
remain  in  her  possession  and  that  of  her  heirs,  or  vice  versa;  for  this 
is  incontestable.  But  in  such  cases  the  mere  custom  of  giving  would 
not  suffice  unless  there  were  also  the  custom  that  the  said  gifts  should 
be  acquired  by  the  recipient  and  remain  for  ever  hers.  This  is  the 
view  of  Cornel,  diet.  cons.  81  col.  fin.  vol.  1  and  is  well  maintained 
by  Palat.  Rub.  diet.  §  45  no.  9  seqq.,  by  Bol.  a  Vail.  diet,  consil.  10 
no.  11  in  princip.;  and  Castel.  holds  that  herein  the  custom  should  be 
preserved,  diet.  1.  Taur.  no.  52  gloss  'Le  huuiere  dado'  in  fin,  and 
before  him  by  Paul.  Cast,  uhi  supra. 

14.  The  fifth  case  where  the  common  rule  does  not  apply  is  when 
a  thing  or  article  suited  to  the  husband  was  given,  e.g.  arms,  a  horse, 
and  the  like.  Again  if  the  matter  or  thing  was  indifferent  and  could 
as  easily  belong  to  husband  as  to  wife.  It  is  otherwise  if  the  gift  was 
suited  only  to  the  wife,  e.g.  female  robes  or  a  pearl  tiara,  and  the  like ; 
for  in  this  case  it  is  presumed  that  the  gift  was  made  in  contemplation 
of  the  wife,  and  ought  to  belong  to  her,  and  be  acquired  by  her,  not 
by  her  husband,  as  we  said  above  re  gifts  to  ambassadors.  Angel.  Dig. 
28.6.101  and  Bisign.  diet,  deeis.  1.  no.  8  thus  explicitly  limit  and 
understand  this  matter.  But  Imol.  and  Alexand,  Dig.  28.6.101.  no. 
12  oppose  it,  the  latter  saying  that  though  the  gifts  are  suited  only 
to  the  woman  yet  it  does  not  hence  follow  that  the  donor  meant  to 
give  them  to  the  woman  for  herself,  since  the  man  himself  allows  his 
wife  ornaments  that  she  maj^  be  the  more  adorned,  and  yet  does  not 
therefore  intend  that  they  should  belong  to  the  woman.  But  if  they 
are  valuable,  they  return  to  the  husband  and  to  his  heirs  on  dis- 
solution of  the  marriage,  as  we  decided  with  the  common  view  in  1. 
Tauri  52.  Thus,  Alex,  holds  that  we  should  say  the  same  in  the 
present  case,  that  though  presents  are  made  to  the  wife  even  for  head 
ornament,  yet  they  are  not  therefore  hers,  but  belong  to  her  husband 
whose  advantage  they  seem  to  concern.  Perhaps  because  he  would 
himself  have  had  to  provide  his  wife  with  such  ornaments.  This  view 
of  Alex,  against  the  above  limitation  of  Angel,  commends  itself  to 
Palat.  Bill),  diet.  no.  45  %  9  and  Bol.  a  Vail.  diet,  consil.  10  no.  11. 
ad  fin.  What  should  we  hold?  The  view  and  restriction  of  Angel, 
seem  to  me  to  be  truer  and  to  be  adopted,  because  in  this  case  in  a 
doubtful  case  it  seems  to  accord  with  the  presumed  intent  of  the  donor 
that  the  wife  should  acquire.  The  view  that,  by  allowing  his  wife 
costly  ornaments  that  she  may  be  the  more  adorned,  the  man  does 
not  seem  thereby  to  give  her  anything,  is  opposed  to  Angel's  view, 
since  it  applies  on  the  ground  that  the  husband  was  forced  to  show 
and  use  such  things  as  he  was  bound  to  do  according  to  the  status 
of  his  wife  and  the  common  custom  of  his  country,  since  without  them 
his  wife  could  not  leave  the  house  without  shame.  Therefore  it  seems, 
he  does  not  give  them  but  only  lends  them  for  her  use;  for  no  one  is 
generous  in  necessities.     And  in  terms  this  is  held  in  the  husband's 
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case  by  Bota  1  praed.  dicis.  no.  12.  But  the  friends  and  kin  of  the 
husband  are  certainly  not  bound  to  supply  them  to  his  wife,  save 
from  courtesy,  and  thus  they  seem  to  give  to  the  wife  herself,  in  view 
of  the  nature  of  the  thing  given  and  in  accordance  with  their  presumed 
intent.  Yet  this  limitation  is  further  restricted,  unless  the  friends 
or  kin  of  the  husband  gave  them  to  the  wife  mainly  to  supply  the  hus- 
band's  failure  in  this  way,  and  to  help  her  in  her  want,  and  so 
chiefly  for  her  advantage.  And  this  would  be  clear  even  from  mere 
conjecture;  for  in  this  case  the  conjecture  and  presumption  in  favour 
of  the  wife  would  appear  the  stronger.  And  so  I  harmonize  the  afore- 
said conflicting  opinions,  without  harming  the  better  verdict. 

15.  The  sixth  and  last  restriction  of  the  common  rule  is  when 
a  kinsman  or  friend  of  the  husband  who  makes  a  present  to  his  wife 
had  previously  received  some  services  from  her,  e.g.  if  she  had  most 
assiduously  nursed  him  in  sickness  or  the  like,  and  he  afterwards  made 
her  some  present.  For  such  a  gift  will  become  the  private  property 
of  the  wife  and  not  of  her  husband,  because  it  seems  to  be  given  rather 
as  recompense  for  services  rendered  by  that  wife  than  in  view  of  kin- 
ship with  the  husband.  For  proof  see  text  Dig.  17.1.12.8  and  gloss  on 
'postulas'  according  to  the  common  view  of  the  doctors  on  Cod. 
6.20.13  where  because  of  the  preceding  merits  of  the  son  the  father 
is  supposed  to  give  to  him  more  as  a  stranger  than  as  son;  and  on 
the  strength  of  this  text  Bald,  on  Cod.  5.12.22  holds  that  gift  is  sup- 
posed when  services  have  preceded;  and  so  with  many  other  refer- 
ences Menoc.  de  arh.  lib.  jiid.  Wb.  2.  Centur.  1.  casus  88  no.  53,  and  in 
no.  54  extends  this,  in  accordance  with  other's  views,  even  if  the  gift 
exceed  the  value  of  the  services.  And  in  our  terms  this  is  held  by 
Palat.  Ruh.  diet.  §  45,  no.  13  seqq.  where  he  replies  to  the  text  which 
seemed  to  oppose  this  limitation.  Dig.  27.1.28.  And  I  prefer  his  view 
on  this  point. 
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QUAESTIO  CXXI. 

Summaxy. 

1.  Can  a  husband  during  marriage  without  the  wife's  consent  give  from  goods 
acquired  during  marriage?  A  lengthy  discussion  throughout  the  quaestio  and 
at  length  a  distinction. 

2.  Power  to  give  is  never  understood  to  be  given  by  a  mandate  to  dispose  of 
a  thing  as  though  it  were  one's  own. 

3.  Power  to  give  is  not  included  in  the  power  of  general  and  free  administra- 
tion granted  as  well   by  law  as  by  man,  unless  it  be  specially  granted. 

4.  The  husband  cannot  make  extravagant  presents  from  goods  acquired  during 
marriage,  without  the  wife's  consent,  but  he  can  make  moderate  gifts  for 
good   reason,  vide  examples  below. 

5.  The  husband  can  give,  or  remit  a  debt  to  one  in  dire  need  suffering  from 
extreme   poverty. 

6.  The  husband  alone  may  not  assign  to  one  of  the  children  advancement  of  a 
third  or  fifth  in  goods  acquired  during  marriage,  and  if  he  purports  to  do 
so,  it  only  applies  in  respect  of  his  own  half-share  of  the  property.  The 
same  rule  applies  as  to  the  constitution  of  a  majoratus. 

7.  The  husband  is  not  bound  to  reckon  in  his  share  what  he  has  spent  during 
marriage  in  gambling  and  harlotry,  and  in  other  evil  ways,  out  of  the  goods 
acquired   during   marriage. 

8.  The  husband  is  not  bound  in  conscience  to  restore  to  the  wife  his  ill  spend- 
ing, though  he  sins  in  ill  spending. 

1.  My  question  is  in  respect  of  1.  5,  tit.  9  lib.  5,  Nov.  Coll.  at  the 
words,  'Otro  si,  el  segundo',  where  it  ordains  'Que  el  marido  pueda 
enagenar  durante  el  matrimonio  si  quisiere  sin  licensia,  ni  otorgamienfo 
de  su  muger,  los  hienes  ga^ianciales  que  no  fuessen  castrenses  ni  quasi 
castrenses.  Y  el  contrato  de  enagenamieto  valga,  salvo  si  fuere  provado 
que  se  hizo  cautelosamente  por  defrauda,  o  damiiificar  a  la  muger.' 
Can  the  husband  in  the  same  way  during  marriage  give  from  the  com- 
mon goods  acquired  during  marriage.  The  question  is  rather  con- 
troversial and  much  debated  in  our  day,  and  so  I  will  briefly  touch 
on  it.  And  from  the  letter  and  generality  of  the  law  it  seems  that  the 
husband  can  during  marriage  give  from  the  said  common  goods 
acquired  during  marriage,  because  this  law  allows  the  husband  to 
alienate  the  said  goods,  hence  to  give  them  away,  for  'alienate'  is  a 
general  word  and  includes  giving,  cf.  Cod.  4.51,  fin.  Authenf.  'de  non. 
alien.  §  alienationis',  col.  2.;  and  this  is  held  in  terms,  whilst  a  like 
law  is  valid,  by  Chaffan.  in  consuef.  Burg.  tit.  'Le  mari  constant  le 
mariaje'  verb.  'Par  donatione',  and  by  Boer,  in  consent.  Bituri.  in  tit. 
'Des  costumes  concernens  mariajes'  §  2  vers.  'Des  dictes  hienes'  seqq; 
and  before  them  hy  Ancharr.  consil.  101  no.  3.,  whilst  like  laws  are 
valid  if  the  ownership  has  not  passed  to  the  woman.  And  that  this  is 
the  truth  to  be  held  and  followed  in  judgments  and  opinions  is  fear- 
lessly affirmed  by  Anton.  Gom.  I.  53  Taur.  no.  73  where  he  maintains 
it  by  several  principles,  and  limits  it  in  cases  where  by  title  alone 
or  contract  some  fraud  is  presumed  in  the  alienator,  as  though  it  were 
a  gift  of  all  goods,  or  otherwise  in  another  case  or  respect.  But  Rod. 
Suar.  greatest  in  practice,  wavers  over  this  matter,  diet.  1.  Fori  tit. 
'De  las  ganancias'  8  limitation,  finally  holding  that  if  it  was  not  mere 
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gift,  but  the  husband  were  of  necessity  forced,  e.g.  in  a  case  of  dowry, 
he  can  give,  for  the  husband's  power  should  not  be  thus  overmuch 
restricted,  since  tutors  and  other  administrators  can  give  from  the 
goods  of  others  what  can  be  and  are  usually  suitably  given  by  their 
owners  according  to  their  quality  and  custom,  cf.  Dig.  26.7.  There- 
fore a  fortiori  the  husband  will  be  able  to  do  so,  for  he  has  ownership 
and  administration  of  their  common  property.  And.  this  first  view 
seems  truer  to  Ay  or  a  de  par.  2.  part,  quaest.  41.  no.  46. 

2.  Yet  the  opposite  view,  namelj^  that  the  husband  cannot  give 
away  common  goods  acquired  during  marriage  to  the  prejudice  of  the 
wife  without  her  leave  or  consent  has  been  upheld  at  length  more 
rightly  by  many  authors  on  Dig.  17.1.60  where  in  a  mandate  to  dispose 
of  a  thing  as  though  it  were  one's  own  the  power  of  giving  is  not 
understood  to  be  given,  though  alienation  in  other  ways  is  permitted. 
That  text  is  quoted  to  this  intent  by  Petrus  de  Ubal.  tract,  dehuolus 
frag.  6  part,  princ.  quaest.  6.  no.  7  versic.  'Secundo  quia  nemo\ 
Indeed,  in  a  power  of  general  and  free  administration  power  to  give 
is  not  included  unless  it  be  specially  granted.  Cf.  Dig.  1.19.  1.  1 
because  giving  is  losing,  cf.  Dig.  39.5.7  and  Dig.  2.14.28;  and  that  a 
procurator  cannot  give  away  is  maintained  by  Dig.  43.24  lex  3. 
These  laws  speak  of  those  who  have  a  mandate  with  power  of  free 
administration  as  well  from  man  as  by  law;  in  either  case  the  power 
to  give  is  denied,  as  Pinel.  remarks  in  1.  1.  3  part.  no.  56  Cod.  6.60, 
against  Pal.  Rub.  who  in  a  case  of  giving  is  wrong  to  distinguish  a 
mandate  given  by  law  from  a  mandate  given  by  man.  For  it  is  the 
truer  view  and  should  be  held  that,  as  to  giving  such  a  distinction 
is  not  admissible  and  should  not  be  made,  whatever  happens  as  to  other 
kinds  of  alienation,  as  is  settled  after  others  by  Matiens.  1.  5  gloss 
6.  no.  4.  Nor  is  there  difficulty  in  the  reply  given  to  the  aforesaid 
laws  by  Anton.  Gom.  uhi  supra,  namely  that  it  refers  to  the  case  where 
there  had  been  granted  to  a  third  party  by  law  or  by  man  a  power 
of  free  and  general  administration  of  another's  goods  or  patrimony. 
But  it  is  otherwise  in  our  case  and  enquiry.  Here  the  husband  has  by 
common  law  proper  free  and  absolute  administration  of  their  goods; 
he  can  make  a  valid  gift  and  at  his  pleasure  dispose  of  them,  if  this 
view  does  not  destroy  the  second  well  established  principle  of  this 
second  opinion.  Although  the  husband  has  free  administration  of 
these  goods  so  that  he  can  without  fraud  alienate  them,  it  cannot  be 
gainsaid  that  the  woman  has  a  half  share  in  their  goods  and  owner- 
ship of  the  said  share,  so  that  the  husband  ought  to  act  honestly  in 
these  acts  of  alienation,  as  our  law  says — ^ Salvo  si  se  provare  que  lo 
hizo  cautelosamente'  etc.  Hence  he  will  be  unable  to  give,  for  if  he 
could,  there  could  be  no  guarantee  at  the  giving,  since  the  husband 
in  giving  uses  the  right  granted  him  by  the  law.  Hence  there  is  no 
statutory  defence  with  reference  to  giving,  since  it  was  not  included 
in  the  rule,  but  only  with  reference  to  the  contract  of  sale,  or  other 
alienation  by  onerous  title  wherein  fraud  is  possible,  cf.  Dig.  18.1.38. 
And  if  it  were  only  a  nominal  alienation,  in  effect  this  kind  of  giving 
is  called  fraudulent  sale,  ace.  to  gloss  on  Dig.  38.5.1.  1.  For  the  law 
allows  the  man  to  alienate  just  because  it  trusts  that  he  will  always 
be  busied  in  acquiring  and  so  will  be  unable  to  give  away.     And  thus 
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our  law  should  be  understood  to  refer  to  onerous  title  only  and  not 
to  lucrative  title,  because  we  have  for  confirmation  lex  Styli  where  in 
fol.  u  the  husband  was  allowed  to  alienate  under  the  title  of  sale. 
Thou«>h  this  law  Ordin.  uses  a  wider  phrase,  i.e.  'enagenar',  yet  it 
should  be  understood  according  to  the  intent  and  letter  of  law  quoted, 
i.e.  on  the  title  of  sale  or  other  onerous  contract,  not  of  priving,  as  is 
understood  in  terms  and  excellently  concluded  by  Segur.  lib.  *de  bonis 
Jucratis  conste.  matro.  col.  15  versic.  ^Cum  ergo  est\  col.  37  versic. 
^Testatnnnc'  and  Sexto  and  col.  49  and  55,  versic.  'Secundum  dico^ 
quoted  and  followed  by  Tell.  Fernand.  I.  19  Taur.  no.  6.  Again,  it 
would  be  ridiculous  and  ineffective  to  say  that  the  woman  has  half  of 
the  acquisitions  during  marriage,  if  the  husband  could  alienate  these 
goods  both  bj^  onerous  and  lucrative  title.  For  seldom  would  the 
woman  acquire  anything  if  all  depended  on  the  man's  good  will, 
and  thus  all  our  royal  laws  in  their  provisions  on  this  point  would  be 
easily  evaded,  and  wives  could  be  defrauded  of  their  labours  at  the 
husband's  will;  and  this  certainly  cannot  be  upheld.  Indeed,  the 
same  would  be  the  result  though  the  husband  lacked  the  intention  to 
defraud  the  wife,  to  wit,  if  he  gave  away  a  great  deal,  though  not 
everything,  or  the  greater  part  of  their  goods,  wherein  fraud  is 
usualh"  supposed,  cf.  Dig.  42.8.17.,  to  wit,  when  kindred,  friends,  or 
others  Avere  in  need,  or  in  a  holy  cause.  And  so  Bald,  more  rightly  and 
truly  held  this  second  view  consil  235,  heginning  'Statuto  Tergesti 
cavetur'  lib.  2.  Imol.  on  Dig.  28.5.71,  Palat.  Rub.  in  his  lecture  on 
rubr.  de  donat.  inter.  §  66  no.  29  and  best  of  all  Tell.  Fernand.  diet. 
I.  19  Taur.  no.  6  seqq.  Also  Avenda.  in  transitu  respons.  20.  no.  8. 
versic.  limitat.  3.  Navarr.  cap.  28  addition,  ad  manual,  in  add.  ad  cap. 
17  Manual  num.  193,  holding  that  though  this  gift  is  legal,  yet  it 
should  be  debited  against  the  husband's  share  to  relieve  his  con- 
science. Doctor  Quemada  follows  with  further  references,  quaest.  6 
Fisca  fol.  21  ad  fin.  and  fol.  22.,  Doctor  Segur.  ubi  supra,  cifuent.  I.  16 
Taur.  §  13.  Palaez  too  follows  this  view  de  major.  1.  part,  quaest.  23 
no.  14.,  Didac  Perez  I.  4  tit.  4  lib.  5,  Ordin.  fol.  170  col.  2  seqq.  This 
view  too  is  upheld  at  length,  and  called  the  common  view,  true  and 
more  acceptable  by  Matiens.  in  praes.  diet,  gloss  6  no.  3  seqq.  esp.  nos. 
10  and  14,  quoted  by  Bernand.  no.  4,  by  Diaz  and  Simauc.  who  hold 
the  same. 

To  the  maintenance  of  this  view  the  first  contrary  principle  is 
no  obstacle,  viz.  where  our  law  allows  the  husband  free  administra- 
tion of  these  goods,  for  in  law^  this  is  understood  as  'except  in  giving' 
as  was  maintained  above.  It  is  no  obstacle  that  the  word  alienation 
is  general,  including  giving,  as  in  the  laws  above  adduced;  for  the 
word,  as  in  the  said  laws,  applies  negatively,  viz.  that  he  who  cannot 
alienate  cannot  give — but  not  affirmatively,  as  is  clear  from  Dig. 
39.5.7,  and  in  the  other  similar  laws  aforesaid.  What  view  should  we 
hold? 

4.  I  have  no  doubt  that  this  second  view  is  truer,  more  acceptable 
and  the  one  to  be  held.  Yet  it  should  be  somewhat  modified,  viz.  by 
being  understood  of  extravagant  gifts  and  of  those,  made  without  good 
cause  and  at  the  expense  of  the  common  heritage,  which  the  husband 
certainly  should  not   have   power   to   effect.      But   the   husband   will 
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easily  be  able  to  make  moderate  gifts  from  their  multiplied  goods  with 
good  cause,  e.g.  to  dowry  a  common  child  without  the  wife's  consent. 
This  is  settled  in  view  of  I.  53  Taur.  hod.  I.  8  infra  eodem.  And  from 
the  same  goods  he  can  give  sustenance  to  their  common  daughter,  he 
can  make  the  usual  moderate  presents  to  kindred,  friends,  servants, 
and  can  do  other  similar  things  wherein  fraud  and  squandering  cannot 
be  supposed.  Thus  Molin.  holds  in  terms  where,  quoting  the  said 
opposite  view,  he  chooses  this  middle  course  lih.  2  Hispan.  primogen. 
cap.  10,  no.  66,  67,  saying  that  this  is  the  true  and  right  sense  of  the 
said  1.  Ordin.,  i.e.  our  law;  and  Rod.  Suar.  though  doubtful  seems  to 
approve  it  uhi  supra.  This  view  is  followed  (though  he  does  not  so 
state  nor  does  Doct.  Molin  quote  it  to  harmonise  and  reconcile  the 
said  views)  by  Burgos  de  Paz  Jun.  quaest.  9  no.  23,  saying  that  the 
former  view  applies  where  the  gift  is  small,  but  the  second  when  the 
gift  is  large  in  quantity  and  extravagant.  Matiens.  follows  this  view 
in  effect,  praesenti  gloss  6,  no.  14  where  he  limits  the  aforesaid  common 
opinion  when  the  husband  gave  for  the  marriage  or  sustenance  of  their 
common  daughters,  or  for  other  necessary  causes,  proving  it  by  Dig. 
39.5.7.,  in  accord  with  the  view  of  Rod.  Suar.  iihi  supra,  whom  he 
quotes.  Whence  in  no.  15  it  is  concluded  that  the  husband  can  make 
a  present  or  remit  a  debt  to  one  in  dire  need  and  suffering  from 
extreme  want,  according  to  the  gloss  on  Cod.  10.16.4  with  others  cited 
by  Padilla  on  Cod.  2.4.12.  Yet  the  man  will  be  unable  to  make  a 
dying  gift  from  those  goods,  says  Doct.  Burgos  de  Paz.  diet,  quaest. 
9.  no.  24.  The  foregoing  reconciliation  pleases  me  better  than  the  other 
advanced  by  Ayora  uhi  supra,  no.  47  which  in  effect  is  the  view  held 
by  Novar.  quoted  above. 

6.  From  all  which  we  gather  that  the  true  opinion  and  decision 
is  that  of  Tell.  Fern.  diet.  I.  19  Taur.  no.  7  where  he  holds  that  the 
husband  alone  cannot  assign  to  one  of  their  common  children  an 
advance  of  a  ' '  third "  or  of  a  ' '  fifth "  *  in  goods  acquired  during  mar- 
riage, and  that  an  assignment  made  to  him  applies  only  in  respect  of 
a  half,  i.e.  the  husband's  share.  But  neither  will  he  be  able  to  con- 
stitute a  'majoratus'  in  the  person  of  the  first  born  son  of  the  mar- 
riage from  the  said  goods  multiplied,  since  the  setting  up  of  an  eldest 
son  usually  involves  the  gift  of  a  very  large  sum.  For  this  reason 
and  with  other  principles  to  incite  him,  Doct.  Molin  declares  this  view 
the  truer  and  more  probable  in  his  eyes,  supra  diet.  no.  67  in  reply  to 
the  principles  advanced  on  the  other  side.  Herein  I  support  the  view 
of  these  two  Spaniards,  which  is  followed  by  Palaez  de  majorat.  1  par. 
quaest.  23  no.  10  seqq.,  and  most  recently  by  Angul.  I.  3  gloss  4  no.  1 
seqq.  to  no.  17,  tit.  6.  hoe.  HI).  5,  where  in  no.  13  he  decides  that  neither 
spouse  can  advance  one  of  their  children  from  goods  acquired  during 
marriage,  save  in  respect  of  his  half  alone,  and  that  an  assignment 
by  way  of  advancement  from  property  acquired  during  marriage  is 
valid  against  the  whole  estate,  even  against  the  wife's  will,  but  that 
she  will  have  to  be  given  half  the  value.  This  view  was  recently  upheld 
by  Velasquez  I.  17  Tauri.  gloss  4,  no.  5  (saying  this  in  the  case  of  a 
prae.  legacy  to  an  heir  made  from  profits  and  by  Aj'ora,  uhi  supra, 

*  I  suspect  some  technicality  of  the  Spanish  Law,  to  which  the  text  does  not 
supply   the  clue. 
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no.  49  in  the  case  of  an  advancement  made  by  contract  inter  vivos  with- 
out fraud,  but  it  is  otherwise  in  the  case  of  one  made  by  will  or  by 
last  wish  in  the  latter  case;  it  will  only  be  valid  in  respect  of  the 
advancer's  share.  But  we  must  unreservedly  hold  the  view  of  Tell. 
Fernand.  and  of  Molin  uhi  supra,  that  in  the  aforesaid  case  the 
advancement  is  only  valid  in  respect  of  the  half  share  of  the  one  who 
makes  it  and  not  ajrainst  the  whole  estate  if  the  other  spouse  is 
reluctant,  vide  the  aforesaid  law.  It  is  followed  by  Molin  Theol.  2 
torn,  dc  jusfit.  et  jure  disput.  438,  col.  1203.  Yet  these  views  can  be 
reduced  to  agreement,  by  sayinp:  that  the  view  of  Tellius  and  Molina 
applies  when  it  is  more  in  the  interest  of  the  wife  and  her  heirs  to  have 
their  share  in  the  g^oods  acquired  during  marriage  from  which  the 
husband  made  an  assignment  to  the  son  as  an  advancement  of  a  third 
and  a  fifth.  For  then  in  law  the  aforesaid  assignment  which  would 
prejudice  the  wife  if  it  were  wholly  valid,  will  only  apply  and  be  valid 
in  respect  of  the  husband's  share,  not  of  the  wife's.  But  the  other 
view  maintaining  the  said  assignment  to  be  valid  against  the  whole 
estate,  and  that  the  wife  can  subtract  a  proportionate  amount  from 
the  other  goods  acquired  during  the  same  marriage,  would  apply, 
when  it  makes  no  difference  to  the  wife,  and  does  not  prejudice  her 
any  the  more,  if  the  said  assignment  is  valid  against  the  whole  estate, 
and  she  subtracts  the  proportionate  amount  from  their  other  goods, 
than  if  it  were  not  valid  against  the  whole  estate. 

If  however  the  husband  has  during  marriage  spent  any  goods 
accruing  as  profit  tduring  marriage,  in  gambling  and  harlotry,  or  by 
turning  them  to  any  other  evil  use,  though  by  the  letter  of  the  above 
law  the  said  husband  or  his  heirs  be  bound  in  the  division  of  the 
property  to  debit  against  his  share  the  said  goods  thus  spent  by  him, 
since  gambling  is  gross  negligence,  cf.  Cod.  6.20.3.,  and  harlotry  is 
fraud,  cf.  Dig.  17.1.12,  and  nothing  of  this  loss  is  imputed  to  the  wife, 
cf.  Dig.  17.2.52.  (as  Montal.  holds,  and  Rod.  Suarez  who  quotes  him  on 
diet.  1.  1.  tit.  'Be  las  ganancias'  lih.  3  Fori),  yet  Suarez  says  that  the 
reverse  is  observed  in  practice,  and  that  he  had  often  seen  it  to  be  the 
practice  that  the  husband  in  like  cases  should  reckon  it  to  his  share. 
Nor  do  the  said  considerations  hold  when  profits  are  given  away;  else 
endless  strife  would  arise  between  the  husband  and  the  wife's  heirs, 
or  vice  versa,  chiefly  because  arguments  about  partnership  do  not 
apply  entirely  as  between  man  to  wife,  and  that  would  be  too  greatly 
to  restrict  the  husband's  administration.  Xor  is  our  law  'De  Xieva'  an 
obstacle,  which  does  not  allow  husbands  to  alienate  in  order  to  defraud 
the  wife,  because  that  is  understood  to  apply  only  when  he  does  so 
deliberately  whereas  in  gambling,  although  he  does  wrong,  he  has  no 
intent  to  defraud  his  wife.  Indeed,  he  thinks  to  gain  by  it.  This 
practice  and  view  of  Rod.  Suar.  is  upheld  by  Anton.  Gom.  diet.  I.  53 
Taiiri.  no.  73  Versic.  'Ex  quihus  iufero',  by  Greg.  Lopez  I.  13.  verb. 
' Ganancias'  tit.  10.  part.  5.  where  he  says  that  this  style  and  custom  is 
practical  and  Burgos  de  Paz  quaest.  civ.  8  no.  13,  29,  and  Baeca  de 
decim.  tut.  Hisp.  jure  prest  c.  27  no.  28.  And  so  in  conscience  the 
man  is  not  bound  to  restore  this  to  the  wife,  though  he  sins  by  such  ill 
spending,  accg.  to  Xavarr.  in  Manuel  c.  28  in  add.  at  cap.  17.  no.  153 
and  193,  though  Ayora  de  partit.  1  part.  c.  8  no.  10  thinks  the  opposite 
view  of  Montal.  the  truer. 
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QUAESTIO  CXXII. 

Summary. 

1.  A  widow  who  only  once  is  guilty  of  unchastity  does  not  lose  her  half  of  the 
profits. 

2.  A  woman   is  said  to   live   in   an   abandoned   way   when   she  either  lives   like  a 
prostitute  or  squanders  her  own  goods  wantonly. 

1.  My  question  refers  to  the  same  law  5  at  the  words — Y  otro  si 
mando  y  ordens  que  si  la  miiger  fincare  viuda,  y  siendo  viuda,  viviere 
liixiiriosamente,  que  pierda  los  hienes  q  huno  de  razon  de  su  mitad, 
de  los  hienes  que  fuero  ganados  etc.  If  a  widow  in  this  wise  once  is 
guilty  of  unchastity,  is  she  to  lose  these  goods  ?  The  affirmative  is  held 
by  Doct.  Covar.  in  Quarto  de  spons.  2  part.  cap.  7^6  no.  12,  saying 
that  in  those  realms  that  a  widow  guilty  of  unchastity  in  any  way  loses 
her  part  of  a  goods  acquired  during  marirage  according  to  I.  4  tit.  4 
lib  5.  Ordin.  vet.,  which  today  is  our  law  5  under  the  said  heading 
above  quoted.  I  find  that  on  the  strength  of  the  same  law  Anton.  Gom. 
held  the  same  view,  I.  53  Taur.  no.  80.  But  this  view  seems  to  be  not 
true  for  the  reason  that  our  law  expressly  says  that  the  widow  shall 
lose  the  said  goods  only  when  she  has  lived  in  an  abandoned  way 
before  or  after  the  year  of  mourning,  not  if  she  has  once  been  unchaste, 
as  is  excellently  held  against  Covar,  in  lecture  on  cap.  'si  pater'  1 
part,  in  vers,  legavit',  nos.  38  and  39  seqq.  pag.  9  ad  fin.  de  test,  in 
sexto,  on  the  strength  of  the  words  of  our  law  there — Viviere  luxurio- 
samente — which  can  certainly  not  be  applied  to  one  who  has  once 
been  uncnaste,  but  to  her  who  has  been  accustomed  to  the  vice  of 
fornication,  cf.  Dig.  27.10.15,  the  words  'And  a  woman  who  has  lived 
wantonly  can  be  deprived  of  her  property'.  Now  a  woman  who  has 
lived  wantonly  is  defined  as  one  who  lives  as  a  harlot  or  squanders  her 
own  goods  in  lavish  extravagance,  ace.  to  gloss  1  there,  on  which  law 
besides  others  see  Aret.  col.  fin.  Ripa,  no.  16,  17,  on  Dig.  45.1.6.  Abh. 
col.  fin.  Deci.  no.  9  in  cap.  ' pastoralis'  de  judic.  Anto.  Aug.  emend,  lib. 
4  cap.  11.  This  is  excellently  explained  by  Arias  Pinel.  on  lex  ult. 
Cod.  6.60,  and  the  above  sense  and  view  of  Acost.  on  our  law  is  main- 
tained against  Covar.  ubi  supra  by  Mat.  praef.  gloss.  8  no.  7.  Palat. 
Rub.  seems  to  have  thought  the  same  §  67  in  princ.  de  donat.,  so  too 
Anton.  Gom.  lex.  14  Taur.  no.  17,  Aviles  in  prooeni.  cc.  Praetorum  no. 
39  doct.  Anton,  de  Pastilla  on  Cod.  6.42  no.  7,  where  they  adduce  this 
our  law  to  the  effect  that  it  itself  upholds  namely  that  if,  after  the 
man's  death,  the  woman  lives  foully  and  wantonly,  she  loses  these 
profits  won  during  marriage.  And  so  our  law  is  not  speaking  of  the 
widow  who  is  guilty  of  unchastity ;  for  then  a  single  act  would  suffice, 
as  Covar.  and  Anton.  Gom.  thought.  But  it  speaks  of  a  woman  who 
lives  wantonly.  And  to  prove  this  a  plurality  of  acts  is  required, 
and  thus  the  custom  and  habit  of  evil  living,  and  so  I  maintain  this 
second  view  against  the  first. 


246  Community  Property  Laws 


QUAESTIO  CXXin. 

Summary. 

1.  A   wife  who   dies  without  accepting   her  half  of  the   profits  acquired   during 
marriage  transmits  it  to   her  heirs. 

2.  The  husband   in   passing  to  a  second   marriage  loses  that  part  of  the  dowry 
which  by  statute  he  gains  on  the  wife's  death. 

1.  My  question  is  whether  a  wife  dying  without  accepting  her 
half  of  the  goods  acquired  during  marriage  transmits  it  to  her  heirs. 
That  she  will  not  do  so  is  maintained  by  Pinel.  lex  I.  1  part.  Cod.  6.60. 
no.  37,  on  the  ground  that  these  goods  acquired  during  marriage  are 
not  called  profit  but  a  mutual  sharing,  and  the  views  of  the  doctors 
on  nuptial  profit  can  not  fitly  be  applied  to  them,  not  being  properly 
applicable  to  a  case  where  the  interest  of  either  spouse  is  sought  alike, 
as  by  our  royal  laws  in  the  matter  of  such  goods,  and  especially  by  that 
same  lex  5,  at  the  words — For  su  marido  y  por  ella.  And  that  these 
goods  are  not  called  profit,  is  the  view  of  many  quoted  by  Matienc. 
infra  I.  6.  gloss  2.  no.  2. 

But  the  opposite  is  held  and  maintained  in  all  the  above  cases  by 
Palat.  Rub.  repet.  rubric,  de  donat.  §  62  no.  31  vers.  *amplia'  4,  by 
Segur.  on  Dig.  31.1.67,  by  Castillo  lex  14  taur.  col.  3,  Anton.  Gom.  diet. 
I.  53  Taur.  no.  penul.  And  this  view  is  followed  against  Pinel.  by 
Matienc.  with  several  references,  I.  5  gloss  9,  where  he  calls  this  the 
truer  and  more  acceptable  opinion,  both  because  this  is  our  law  and 
because  none  the  less  the  wife's  heir  can  renounce  the  gains,  ace.  to 
Pal.  Rub.  Repet.  Rubr.  §  66  no.  3.  versic.  'Praedicta  sunt  sane  intel- 
ligenda^ — upheld  by  the  same  Matienc.  I.  9  infra  eodem,  gloss  1.  no.  8. 
The  first  is  followed  by  Burgos  de  Paz  Jun.  quaest.  9  nos.  21,  22. 
Chassan.  quotes  Palat.  Rub.  and  Pinel.  ubi  supra,  no.  36,  dealing  with 
the  second  view,  and  makes  no  decision  therein.  But  I  maintain  both, 
for  goods  of  this  kind  acquired  during  marriage  are  called  profits 
as  our  law  explicitly  says  in  the  words — De  los  bienes  que  fuere  ganados 
etc. — and  lex  6  immediately  below,  the  words  'De  ganancia' — and  lex 
8  infra  eodem — the  words — 'Y  del  matrimonio  huuiere  bienes  de 
ganancia*,  and,  again,  the  words,  'En  lo  que  en  las  ganancias  cupiere', 
and  lex  9  infra  eodem  hoc  tit.,  the  words — '  Quando  la  muger  renunciare 
las  ganancias*.  Also  law^s  10  and  11  infra.  It  is  true  that  in  so  far 
as  concerns  things  penal  and  odious  they  are  not  called  a  profit, 
because  they  were  acquired  by  the  toil  and  effort  of  both  spouses, 
and  thus  by  onerous  rather  than  lucrative  title,  and  on  that  account 
the  surviving  spouse  after  dissolution  of  marriage  does  not  lose  them 
by  passing  to  second  marriage,  and  is  not  bound  to  keep  them  for  the 
sons  of  the  first  marriage,  cf.  I.  Taur.  14,  now.  I.  6,  infra  eodem,  as  he 
would  by  passing  to  second  marriage  lose  the  part  of  the  dowry,  which 
by  statute  the  husband  gains  on  the  death  of  the  wife.  (For  he  had 
it  on  by  reason  of  the  former  marriage  without  toil  or  effort.  This  is 
the  view  of  Bald,  on  Authent.  'uxori*  and  on  Athent.  'ex  testamento' 
no.  9.  Cod.  5.9.,  of  Pal.  Rub.  in  repet.  Rubr.  §  50  no.  35.  It  is  attested 
as  common  by  Joan,  de  Garro.  lex  'generaliter'  no.  55,  Cod.  5.9.5,  and 
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by  Ripa  in  I.  'foemine\  nos.  43,  45  Cod.  5.9.3  by  Covar.  in  quarto  2 
par.  c.  3  ^  9,  nos.  7,  8,  by  Pinel.  in  I.  1.  1  part.  no.  2  Cod.  6.60;  and 
with  many  references  Matiene.  calls  this  the  true  common  and  more 
acceptable  view,  1.  6,  infra  eodem,  ^loss  2  no.  3,  in  opposition  to  the 
said  Bald,  on  Cod.  6.60  and  against  others  of  the  opposite  side, 
previously  quoted  by  him,  same  gloss  2,  no.  1;  though  the  view  of 
Bald,  on  the  said  law  is  believed  to  be  truer  in  strict  law  by  Greg. 
Lopez,  I.  26,  gloss  'arras\  in  fin.  tit.  13.  par.  5).  Nevertheless  as  far 
as  concerns  favourable  things  it  cannot  be  gainsaid  that  they  are  called 
profits,  especially  when  this  sharing  did  not  take  place  by  common  law 
between  the  spouses,  vide  supra  quaest.  118  no.  6,  and  therefore  it  is  just 
that  the  woman  should  transmit  these  goods  as  profit,  to  her  heirs 
without  formal  claim  being  made  together  with  that  power  which  she 
herself  had  in  her  lifetime,  namely  of  acknowledging  or  rejecting  the 
aforesaid  goods,  as  happens  in  all  cases  in  which  an  inheritance  passes 
to  the  heirs  without  a  formal  claim.     So  Matiene.  uhi  supra. 
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QUAESTIO  CXXIV. 

Summary. 

1.  Does  a  legacy  made  by  the  husband  to  the  wife  count  as  part  of  the  earnest 
promised  by  him  to  her?  In  the  following  paragraphs  a  negative  answer  is 
given. 

2.  A  legacy  made  by  wife  to  husband  is  reckoned  among  that  part  of  the  dowry 
which   the   husband   should   gain,  as  the  statute  ordains. 

3.  A  legacy  made  by  husband  to  wife  is  certainly  not  reckoned  among  earnest 
promised  to  her  and  already   paid. 

1.  My  question  is  whether  a  legacy  made  by  husband  to  wife  is 
reckoned  as  part  of  the  earnest  promised  by  the  husband  to  the  wife? 
That  it  is  so  counted  is  held  hy  text  of  Authent.  'Practerea'  Cod.  6.18, 
whence  Bart,  says, 

2.  on  Dig.  24.3.22.,  that  a  legacy  from  wife  to  husband  is  reckoned 
amongst  the  share  of  the  dowry  which  the  husband  should  gain,  as  the 
statute  ordains.  And  Bart's  view  is  at  great  length  supported  against 
Bald,  on  the  said  Auth.  'praeterea'  hy  Rod.  Suar.  who  calls  it  the  more 
common,  1.  1  tit.  2  'De  las  arras'  lih.  3  Fori,  versic.  ' Sed  pone  quaes- 
tionem',  where  on  the  strength  of  that  he  holds  the  same  in  our  case, 
viz.  that  a  legacy  from  husband  to  wife  is  to  be  reckoned  amongst 
earnest.  For  the  earnest  is  by  law  passed  on  to  her,  and  thus  is  a  neces- 
sary debt;  and  therefore  it  is  so  reckoned,  vide  said  Auth.  'praeterea', 
and  the  aforesaid  view  of  Bart,  is  attested  as  more  common  and  fol- 
lowed with  many  references  b}^  Matiens.  'de  conject.  idt.  volunt'.  lih.  10 
tit.  3  no.  7. 

But  the  reverse  should  be  held  in  terms  of  our  question,  viz.  that  a 
legacy  from  husband  to  wife  is  not  to  be  reckoned  amongst  earnest 
promised  by  him  to  her,  because  the  debt  of  earnest  is  not  a  necessary 
one  imposed  by  law,  but  rather  a  voluntary  one,  having  its  ancient 
origin  in  the  agreement  of  the  parties  and  voluntary  promise  of  the 
husband ;  he  is  not  in  other  cases  forced  to  give  earnest  to  his  wife,  ace. 
to  gloss  on  Authent.  'sed  quae  nihiV  Cod.  5.14.,  Tellus  Fernand.  on  I. 
6.  Taur.  no.  8,  whence  it  follows  that  the  wife  does  not  acquire  them  by 
force  of  law  but  by  gift  made  to  her  by  the  man  as  reward  for  her 
virginal  or  widowl}^  chastity,  a  promise  upheld  by  the  royal  law,  but  it 
does  not  imply  profit.  This  is  held  in  terms  against  Rod  eric  Suar.  hy 
Covar.  in  cap.  'Officii',  no.  4  de  test,  quoting  Montal.  and  Pal.  Rub. 
for  the  same  view,  followed  by  Tell.  Fernand.  uhi  supra,  and  most 
recently  by  Matienc.  present  gloss  1,  no.  8,  and  also  by  Angul.  lex  12 
gloss  1  no.  16  tit.  5.  hoc  lih.  5.  This  is  undoubtedly  so  a  fortiori,  if  the 
earnest  has  already  been  delivered  to  the  wife  at  the  time  of  the  legacy ; 
for  then  there  is  no  need  to  go  into  questions  of  set-off  since  no  earnest 
is  owing  from  the  husband,  it  being  already  in  his  wife's  possession, 
ace.  to  Palat.  Ruh.  in  repet.  ruhric.  de  donat.  §  27,  ad  fin.  followed  by 
Covarr.  uhi  supra  supported  by  our  law  7.  The  legacy  is  not  in  his 
case  debited  to  that  share  of  the  profits  acquired  during  marriage  which 
is  given  by  royal  law  to  the  wife ;  since  that  share  is  by  law  conveyed  to 
the  wife  ipso  jure,  to  be  at  once  acquired  by  her,  and  is  not  said  to  be 
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owed  by  the  husband,  but  is  property  of  the  wife  herself.  Hence,  since 
at  the  time  of  the  legacy,  the  husband  is  not  debtor  to  the  wife  as  to 
her  half  share,  it  is  just  that  such  a  legacy  be  not  reckoned  amongst  the 
aforesaid  share,  as  is  excellently  inferred  from  our  law  by  Covarr.  uhi 
supra  no.  5.  For  whenever  a  debt  has  been  already  paid  at  the  time  of 
the  will,  and  the  thing  owed  has  been  delivered,  no  sort  of  set-off  takes 
place,  ace.  to  Angel,  said  Auth.  ' practerea\  Alexand.  on  Dig.  2i.3.  22, 
no.  6,  Tell.  Fernand.  uhi  supra,  no.  3,  and  Matiene,  present  said  gloss  1, 
no.  3. 

The  aforesaid  Authentic,  'praeterea'  Cod.  6.18  is  no  obstacle,  and  the 
more  common  view  of  Doct.  Bart.  Dig.  24.3.22,  because  they  are  speak- 
ing of  profit  by  dowry,  when  conveyed  by  law  alone.  Moreover,  the 
wife  does  not  give  the  dowry  that  the  man  may  acquire,  so  Covarr. 
uhi  supra,  diet.  no.  4.  And  the  sense  above  given  to  our  law,  after 
Covarr.  uhi  supra,  no.  5  is  not  weakened  by  the  very  recent  attack  of 
Velasquez,  vide  I.  16  Taur.  gloss  §  21.  For  though  the  husband  has 
during  marriage  the  administration  of  profits  made  during  marriage, 
and  not  the  wife,  yet  he  cannot  properly  be  called  debtor  to  the  wife  as 
to  a  half  of  them,  since  the  wife  is  owner  of  them,  and,  as  soon  as  they 
are  acquired,  there  passes  to  her  the  ownership  and  possession  of  her 
half  ipso  jure  without  delivery,  as  we  settled  at  length  earlier  in  this 
book,  quaest.  118,  no.  4  seqq.  And  so  the  said  view  of  Covarr.  on  our 
law  16  is  better  and  more  attractive,  than  the  other  most  recent  sense 
put  upon  it  by  Velasquez  uhi  supra,  which  to  my  mind  cannot  stand, 
precisely  because  you  must  not  look  to  the  time  of  the  husband 's  death 
to  ascertain  w^hether  he  made  the  legacy  with  intent  to  set-off  or  not, 
but  to  the  time  of  the  bequest,  as  is  clear ;  since  at  that  moment  he  can 
have  aii  intention  or  not  have  it,  while  after  death  he  can  have  no 
intention  at  all. 


250  Community  Property  Laws 


QUAESTIO  OXXV. 

Summary. 

1.  The  law  Tauri  53,  now.  I.  8,  tit.  9,  lib.  5,  Novae  Coll.  Reg.,  applies  even  when 
the   father,   after   dissolution    of   marriage,    has   given    or   promised    a   gift   on 

account  of  marriage  or  a  dowry  to  a  child  of  the  marriage. 

2.  The    burden    of    providing    a    dowry    passes   with    the    goods   from    which    the 
dowry  should  be  paid. 

1.  My  question  concerns  I.  53  Taur.  versic.  *Pero  si  el  padre  solo, 
now  I.  8,  tit.  9  lib.  5  Nov.  Collect.,  where  it  is  held — 'Que  si  el  padre 
solo  durante  el  matrimonio  doto  o  haze  donation  propter  nuptias  a 
algun  hijo  commiin,  e  de  tel  matrimonio  hmiiere  hienes  de  ganancia, 
de  aqiiello  se  pague  en  lo  que  las  ganacias  capiere*  etc.  Does  the 
principle  of  this  law  apply  even  when  the  father  after  dissolution  of 
marriage  has  given  or  promised  a  dowry  or  donation  on  account  of 
marriage  to  a  child  of  the  marriage?  Herein,  Doct.  de  Castillo,  1.  53 
Taur.  gloss  'durante'  holds  the  negative,  namely  that  the  daughter 
should  in  such  a  case  be  dowried  from  the  father's  goods,  even  if 
she  has  money  from  which  the  dowry  could  be  found,  cf.  Cod.  5.11.7. 
cum  simil.,  which  in  this  case  remain  unaltered  because  our  royal  law 
is  speaking  of  dowries  given  during  marriage.  Thus  it  is  otherwise 
if  it  happens  after  the  dissolution  of  marriage,  with  argument  bor- 
rowed from  the  other  view,  which  is  valid  in  law.  Cf.  Dig.  1.21.1.1. 
Moreover  on  the  dissolution  of  marriage  those  goods  are  not  called 
common  or  multiplied,  but  maternal,  and  the  property  of  the  daughter 
on  her  mother's  death,  cf.  the  argument  to  Dig.  28.6.  10.6,  by  which 
principles  Castelli  and  Anto.  Gom.  no.  24  uphold  the  same  view. 

But  despite  these,  the  reverse  is  truer  and  more  common  and 
should  be  adopted  in  judgments  and  opinions,  viz.  that,  just  as  in 
our  law  at  the  words  above  quoted,  if  the  father  alone  during  mar- 
riage promises  or  gives  a  marriage  present  or  a  dowrj^  to  a  son  or 
daughter,  it  must  be  paid  out  of  the  profits  of  the  marriage,  if  any, 
otherwise  from  the  goods  of  the  father — so  too,  in  the  same  way,  the 
same  rule  is  followed  if  the  father  after  the  dissolution  of  marriage 
settled  on  or  gave  to  son  or  daughter  such  a  marriage  present  or 
dowry,  namely,  that  it  must  be  subtracted  from  the  surviving  profits 
of  the  marriage,  if  any,  and  otherwise  from  the  goods  of  the  father 
who  so  does.  This  follows  from  the  principle  of  our  royal  law,  which 
concerns  the  burden  of  the  marital  partnership.  For  the  burden  of 
giving  dowry  to  the  daughter  and  of  making  a  marriage  present  to  the 
son  arose  out  of  the  marriage  during  which  the  children  were  born, 
and  therefore  the  said  appointment  of  gift  of  marriage  present  or 
dowry  to  children  is  a  kind  of  payment  of  a  legal  debt  contracted 
during  the  marriage  and  on  its  account.  And  so  it  should  be  paid 
from  the  goods  acquired  during  such  marriage,  cf.  I.  60  Taur.  now 
I.  9  infra  eodem.  I.  14,  tit.  20  lib.  3  Fori,  I.  207  Styli  cum  simil.  And 
therefore  Covarr.  more  rightly  held  this  second  view  against  Cast, 
ubi  supra,  in  lih.  3  Variar,  cap.  19,  no.  3,  where  he  says  that  this  is 
admitted  in  practice  by  the  majority  vote  of  jurists,  quoting  Greg. 
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Lopez,  who  after  the  first  edition  of  that  work,  upheld  the  same  view 
against  Castell.  see  leg.  6  tit.  10.  p.  5.  gloss  'magna'.  Finally  Baega 
follows  this  view,  with  lengthy  arguments  on  either  side,  thinking  it 
doubtful,  in  'de  non  meliorand.  zat.  dot.  fil.'  cap.  11  no.  Ill  though 
he  began  to  consider  the  matter  in  no.  95,  and  ends  it  in  no.  125  inch, 
and  Matiene.  adopts  this  view  as  truer  and  more  acceptable,  1.  3. 
gloss  7,  no.  9.  supra  hoc  tit. 

Nor  is  there  difficulty  in  the  first  principle  of  Tastell.  For  when 
the  principle  of  a  law  is  more  general  than  the  law,  as  happens  in 
our  case,  we  can  extend  the  law  where  the  same  said  principle  applies, 
even  in  alterations,  ace.  to  the  doctors  on  Authent.  ' qiias  actiones\ 
Cod.  1.2.  Now,  just  as  profits  are  common  to  partners,  so  are  burdens, 
though  they  fall  to  be  paid  when  the  partnership  is  already  broken 
off,  cf.  Dig.  17.2.27,  17.2.56. 

2.  Again,  the  burden  of  paying  dowry  passes  with  the  goods  from 
which  it  should  be  paid,  ace.  to  Bart,  and  Paul,  on  Dig.  24.3.36,  and 
many  others,  quoted  and  followed  by  Baeca,  ubi  supra  no.  109.  There- 
fore since  the  same  principle  and  the  same  obligation  applies  and  is 
present  after  dissolution  of  marriage  as  during  marriage,  it  is  right 
that  the  law  should  decide  in  the  same  way  in  both  cases,  cf.  Dig. 
9.2.32.  There  is  no  difficulty  in  that  on  dissolution  of  marriage  goods 
are  no  longer  called  'multiplied',  but  the  property  of  the  daughter; 
for  though  this  be  true,  it  is  not  relevant,  since  they  pass  with  that 
burden  and  quality,  so  that  from  them  must  be  paid  debts  arising  or 
contracted  during  marriage,  such  as  is  the  dowry,  as  I  said  above. 
Nor  is  Cod.  5.11.  1  fin.  with  others,  an  obstacle,  where  they  assert  that 
the  father  seems  to  dower  the  son  from  his  private  property,  as  is 
commonly  held ;  for  that  must  be  limited  where  goods  multiplied  dur- 
ing marriage  still  exist,  for  then  the  dowry  must  be  paid  from  them, 
according  to  our  law  of  which  the  principle  is  general  and  common 
to  both  cases,  and  accordingly  applies,  whether  the  promise  be  made 
during  or  after  dissolution  of  marriage,  cf.  the  above. 
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QUAESTIO  CXXVI. 

Summary. 
Law  60  Taur.,  now  law  9. 

1.  Can  a  woman  renounce  goods  acquired,  or  to  be  acquired,  during  marriage? 
And  does  a  pact  made  with  the  husband  to  that  effect  hold  good,  whether 
general   or  special?      Yes. 

2.  If  the  above  pact  be  made  by  a  father  alone,  even  with  his  daughter  present 
in   silence,   it   does   not   prejudice   her,   unless   she   expressly   agree. 

3.  Undoubtedly,  a  renunciation  of  profits  made  by  wives  or  their  heirs  is  valid 
after   dissolution    of    marriage. 

4.  The  practice  of  forcing  wives  or  their  heirs  to  accept  or  renounce  the  share 
of   prorits   belonging   to   them    by   royal    law. 

5.  A  pact  made  by  the  wife  during  marriage,  whereby  she  renounces  all  gains 
made,  and  to  be  made,  is  valid,  as  also  are  pacts  about  any  one  thing. 

1.  My  question  is  whether  a  woman  can  renounce  profits  gained, 
or  to  be  gained,  during  marriage,  and  whether  both  a  general  and  a 
special  pact  to  that  effect  made  with  the  husband,  are  valid,  e.g.  if  she 
says  that  she  does  not  want  her  share  of  an  estate  bought  by  the  man 
during  marriage,  or  her  share  of  taxes  leased  or  of  similar  things.  It 
seems  that  such  pact  or  renunciation  is  valid  without  distinction, 
whether  it  be  made  during  marriage  or  before  it,  or  afterwards,  cf.  I.  60 
Taur.  now  I.  9  fit.  9,  Wb.  5.  Nov.  Coll.  which  reads  as  follows:  Quando 
la  miiger  renunciare  las  ganancias,  no  sea  ohligada  a  pagar  algo  de  las 
deudas  que  el  marido  huuiere  hecho  durante  el  matrimonio.  Here  is  a 
law  validating  in  general  terms  the  woman's  renunciation  of  these 
profits.  Therefore,  it  must  be  understood  to  apply  generally  and  at 
whatever  time  that  pact  or  renunciation  took  place,  either  before  mar- 
riage (during  the  proposals  for  a  marriage),  or  during  marriage,  or 
after.  This  is  the  view  of  Anton.  Gom.  cf.  I.  60  Tauri  no.  1,  upheld 
also  de  jure  by  Palat.  Bub.  in  repet.  rubric,  de  donat.  inter  §  63,  nos. 
1  and  2,  where  he  even  speaks  of  cases  where  the  renunciation,  pact,  or 
protestation  of  this  kind  takes  place  at  the  time  when  profit  is  about  to 
accrue  from  the  dealings  of  one  of  the  spouses.  See  also  the  said  I.  60 
Taur.  no.  3  seqq.  where  he  limits  the  rule  if  fraud  is  present,  and  best 
of  all  Rod.  Suarez.  I.  1.  Fori  tit.  'De  las  ganancias',  lib.  3  where  to  this 
effect  he  adduces  amongst  others  the  gloss  Bernard,  cap.  2  de  do7iat. 
versic.  'Si  non  est  aliud\  and  Joan.  Fab.  in  Rub.  Inst,  de  nupt.,  and  the 
excellent  conclusion  of  Rota  in  ant.  842  and  2  in  antiquioribus.  tit.  de 
pact,  conducit.  I.  223  Styli.  This  is  followed  with  many  reff.  by  Covar. 
in  Quarto  2  par.  cap.  7  §  i  no.  11  where  he  also  holds  that  either  of  the 
spouses  can  during  marriage  renounce  profits  already  made;  a  ^^ew 
followed  by  many  others,  quoted  by  Burgos  de  Paz  Jun.  quaest.  civ.  9. 
no.  9,  where  he  makes  this  extension  after  them,  that  no  permission  is 
needed  from  the  husband  as  regards  its  validity ;  because  the  husband 's 
consent  is  in  this  case  counted  as  permission,  ace.  to  Palat.  Rub.  Repet. 
diet.  rubr.  §  47,  no.  13  in  fine.,  and  Burgos  de  Paz  consil.  2  no.  96  and 
others  there  quoted  by  him.  The  same  side  is  in  the  main  taken  by 
Didac.  Perez  I.  4  tit.  4.  lib.  5  Ordin.  fol.  169  col.  1.    The  foregoing  is 
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upheld  in  full  with  other  reff.  by  Matiens. — present  gloss  1.  no.  1  seqq. 
And  the  validity  of  such  a  special  pact  is  proved  at  len^rth  by  the  same 
Palat.  Rub.  uhi  supra  no.  13  seqq.  after  Nicol.  de  Ubald.  de  success,  ah 
infest.  4  p.  in  fine.  In  re^rard  to  greneral  pact  or  renunciation  con- 
tracted before  marriag:e,  it  seems  to  follow  incontestably  that  the  fore- 
goinor  is  valid.  Since  then  there  is  nothing:  to  hinder  such  a  pact,  since 
they  are  not  yet  man  and  wife,  and  by  such  a  pact  and  renunciation 
they  revert  to  common  law,  by  which  the  said  sharing  of  profits  did 
not  take  place  between  man  and  wife,  as  Matiens.  argfues  at  length  I.  2 
gloss  1  no.  2  supra  eodem.  And  as  to  this  case,  namely,  as  regards  this 
kind  of  pact  or  renunciation  made  before  the  contract  of  marriage  at 
a  time  when  the  making  of  that  contract  itself  is  under  discussion,  do 
I  find  any  opposition,  though  our  law  is  not  properly  speaking  of  that 
case,  as  is  clear  from  the  words — Nee  sea  ohligada  a  pagar  parte  alguner 
de  las  deudas  que  el  marido  vuire  fecho  durate  el  matrimonio.  Since 
then  our  law  in  dealing  with  the  said  renunciation  of  profits,  is  speaking 
of  debts  already  contracted  during  marriage,  it  is  obvious  that  renun- 
ciation of  profits  was  made  after  contract  of  marriage,  not  before  it ; 
for  if  it  meant  renunciation  made  before  marriage,  it  would  not  say — 
^De  las  deudas  que  el  marido  vuvere  fecho',  but  'De  las  deudas  que  el 
marido  hiziere  const  ante  el  matrimonio\ 

2.  For  this  pact  is  commonh^  made  by  a  rich  merchant,  for  example, 
or  a  business  man,  if  the  wife  is  a  poor  woman.  And  if  this  be  done  by 
the  father  alone,  even  with  his  daughter  present  in  silence,  it  shall  do 
her  no  harm  unless  she  expressly  agree  to  the  said  pact,  ace.  to  Palat. 
Ruh.  diet.  §  63  no.  2. 

3.  Further,  if  the  renunciation  of  the  said  profits  by  the  wife,  or 
by  her  heirs,  be  after  dissolution  of  marriage,  it  is  certainly  valid;  at 
that  time  too  there  is  nothing  to  hinder  it,  for  our  law  6  is  really 
speaking  of  this  case,  where  it  upholds  the  said  renunciation  by  the 
wife,  as  is  clear  from  the  words  quoted  immediately  above,  whose  true 
sense  and  intent  seems  to  be  that  the  renunciation  was  made  after 
dissolution  of  marriage.  Seeing  that  it  speaks  of  profits  made  and  hence 
of  the  past.  This  is  how  Palat.  Rub.  understands  this  law,  uhi  supra 
§  63.  no.  2. 

4.  And  Burg,  de  Paz  did.  quaest.  9  no.  10  and  12,  after  Curt.  Sen. 
Consil.  43  'Buper  contingentia'  throughout,  whom  he  quotes  where  he 
holds  that  a  ^vidow  is  not  allowed  to  impugn  such  a  renunciation  of 
profits,  even  supposing  the  most  extreme  damage  done  to  her,  or  on 
the  ground  of  her  minority.  And  it  is  just  to  hold  that  view  on  our 
law,  because  that  case  more  often  occurs,  and  laws  are  adapted  to  the 
more  common  occurrences,  cf.  Dig.  1.  3.  5.  because  at  the  instance  of  the 
husband  or  his  heirs  or  creditors  the  woman  or  her  heir  should  be 
ordered  to  accept  or  reject  the  aforesaid  goods,  and  the  judge  should 
allot  her  a  certain  time  to  that  end  (say  ten  days)  within  which  she 
should  accept  or  reject.  Otherwise  she  will  be  held  to  reject,  if  this  is 
the  more  favourable  course  for  her,  ace.  to  the  remarks  on  Cod.  6.  30. 
22.  2.  cum  simil.  as  Palat.  Rub.  decides  in  practice,  Bepet.  diet.  ruhr. 
§  66,  no.  3,  followed  by  Matiens.  praef.  gloss  1  nos.  8,  9.  But  when  they 
have  been  accepted  or  rejected,  she  cannot  change  her  mind,  yi&q  the 
above  authors. 
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5.  We  now  have  to  discuss  the  third  case  recorded  by  the  aforesaid 
doctors,  viz.  a  general  pact  or  renunciation  of  the  profits  of  all  these 
goods  already  gained  or  to  be  gained,  or  in  a  particular  pact  about  any 
one  revenue  or  business,  the  pacts  being  made  during  marriage.  The 
said  authors  are  agreed  that  such  a  pact  is  valid,  because  thereby  the 
wife  does  not  become  the  poorer,  nor  is  her  property  decreased,  though 
through  that  pact  or  renunciation  she  may  cease  to  be  worse  off,  for 
proof  see  Dig.  24.  1.  5.,  and  the  doctors  thereon,  leg.  5  tit.  11.  part  4. 
It  is  no  obstacle  that  ownership  and  possession  passes  to  the  wife,  ipso 
jure  as  to  her  half  of  the  goods  acquired  during  marriage,  as  we  decided 
in  quaestio  118  above ;  from  which  it  seemed  that  the  said  renunciation 
was  certainly  not  valid.  For,  as  we  there  said,  during  marriage  the 
wife  acquires  the  said  ownership  not  in  truth,  but  by  fiction,  and 
revocably.  This  conclusion  seems  to  be  upheld  by  the  generality  of  our 
royal  law  9  where  it  speaks  of  renunciation  of  profits  already  acquired 
during  marriage,  for  it  might  thereby  be  understood  that  the  renuncia- 
tion was  made  during  marriage,  when  profit  was  already  made,  just 
as  well  as  after  dissolution  of  marriage. 

Yet  this  conclusion  seems  somewhat  harsh,  viz.  that  a  woman  can 
during  marriage  renounce  profits  already  made.  We  can  pass  over 
'profits  to  be  made',  but  'profits  made'  makes  us  pause,  for  the  hus- 
band can  by  entreaty,  by  importunity,  sometimes  even  by  threats,  per- 
suade the  woman  to  make  this  renunciation  in  his  favour.  And  she 
will  often  readily  consent  to  her  husband's  request  from  respectful 
fear,  to  humour  the  husband,  and  to  prevent  cruelty  being  applied  to 
herself,  and  thus  will  be  for  the  future  grievously,  sometimes  terribly, 
damaged  and  wronged,  and  defrauded  of  her  right  and  ownership. 
But  terrible  wrong  combined  with  respectful  fear  is  enough  to  repeal 
the  contract  performed  in  favour  of  the  husband,  ace.  to  the  common 
verdict  of  the  doctors  as  quoted  by  me  in  my  tract  de  Jurament.  Con- 
firtn.  1  part.  cap.  1.  §  16,  and  in  my  lecture  on  auth.  ' Sacramenta 
piiherum'  Cod.  2.27  (28).  1.  And  yet  the  opposite  is  maintained  with 
five  principles  as  the  truer,  by  Greg.  Lop.  diet.  I.  5  tit.  11.  part.  4,  gloss 
'Otra  manera\  Burg,  de  Paz.  diet,  quaest.  9,  no.  10.  And  it  is  m.ain- 
tained  at  length  by  Mencha  lih.  1.  Controvers.  usufreq.  c.  13.  no.  6.  that 
such  a  general  renunciation  of  profits  is  invalid,  even  as  to  future 
profits,  when  made  during  marriage  by  the  wife  is  not  valid.  And  he 
holds  the  same  as  to  a  special  pact  about  any  one  thing  or  business, 
viz.  that  it  is  not  valid,  and  that  the  woman  can  demand  her  half 
despite  it. 

Yet  none  the  less  the  above  affirmative  view  seems  the  truer,  and 
to  be  held,  as  Palat.  But.  and  Nic.  de  Uhald.  say,  with  the  others  above 
quoted.  This  is  thought  by  Matiens.  as  against  Greg.  Lopez,  uhi  supra, 
and  again  in  I.  2.  gloss  1  no.  60,  hoc  tit.  9;  and  against  Mencha  quoting 
him  in  the  passage  given  above.  Palaez,  too,  apparently  thinks  the 
same,  de  majorat.  4  part,  princip.  quaest.  23  §  60,  61,  fol.  497.  More- 
over, the  principles  adduced  on  the  other  side  by  Greg.  Lop.  are  not 
decisive,  nor  of  great  weight,  and  our  royal  law  sufficiently  supports  the 
former  affirmative  view,  as  I  said  above.  Nor  is  there  difficulty  in  the 
first  consideration  given  by  me  above  in  favour  of  the  wife,  since  that 
seems  to  be  more  applicable  to  dowry,  of  which  the  wife  is  effectively 
and  irrevocablv  owner  bv  the  common  law  of  nations ;  whereas  in  these 
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profits  which  by  custom  only  and  by  the  laws  of  this  realm  are  common 
to  man  and  wife  alike,  the  wife  has  an  inferior  right  revocable  during 
marriage.  And  so  she  can  the  more  easily  renounce  them,  especially 
since  by  this  renunciation  we  return  to  the  rules  of  common  law, 
under  which,  as  we  said  just  now,  the  said  goods  are  not  shared  with 
the  woman.  And  so  we  must  adopt  the  aforesaid  affirmative  view, 
which  is  more  common  among  the  doctors,  as  Molin  Theol.  attests,  quot- 
ing us,  in  this  passage,  in  2.  Tom.  de  justit.  et  jure  dispitt.  435  col.  1189, 
however  much  he  himself  in  the  following  columns  tries  to  establish  the 
opposite  view  of  Greg.  Lop.  But  our  view,  the  common  one,  is  followed 
by  Joamn.  Garsia  ^de  con  jug.  ac  quaest.'  §  147. 
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QUAESTIO  CXXVII. 

Summary. 
The  same  law  60  Taur. 

1.  Does  a  renunciation  of  all  goods  during  marriage  hold  good  against  creditors 
of  him   who   renounces?     This  discussed   throughout. 

2.  The  husband  can  omit  and  renounce  the  profit  of  a  dowry  conveyed  to  him 
by  municipal  law,  and  such  renunciation  is  valid  against  his  creditors. 

3.  Debts  contracted  during  marriage  must  be  paid  from  goods  acquired  during 
that  marriage. 

4.  A  daughter  without  descendants  cannot  validly  as  against  her  father  dispose 
fraudulently  of  goods  acquired  during  marriage,  yet  she  can  validly  renounce 
future  profits  at  the  outset,  in  the  absence  of  fraud. 

5.  A  woman  can  validly  as  against  her  parents  or  children  during  marriage 
renounce  property  acquired  during  marriage  in  favoisr  of  her  husband,  pro- 
vided that  this  be  not  done  in  ^raud  of  the  statutory  portion,  or  unless  the 
property  has  been  already  acquired  and  incorporated  in  the  marriage  part- 
nership. 

6.  The  husband  cannot  validly  as  against  the  treasury,  to  which  his  goods 
subsequently  devolve,  renounce  goods  acquired  during  marriage  and  already 
incorporated  In  his  inheritance. 

1.  My  first  question  is:  Can  this  renunciation  of  profits  during 
marriage  be  made  by  any  spouse,  even  though  he  has  creditors?  That 
this  is  possible  is  proved  by  Dig.  42.8.6,  where  it  is  shown  that  a  debtor 
may  to  the  hurt  of  his  creditors  renounce  an  inheritance  or  legacy  con- 
veyed to  him,  because  he  does  not  thereby  decrease  his  patrimony,  but 
ceases  to  acquire.  Much  of  that  text  is  quoted  in  this  case,  and  its 
sense  at  length  discussed  by  Tell.  Fernand.  I.  4  Taur.  no.  52  seqq.,  and 
I  too  have  frequently  advanced  that  text  to  support  this  side,  though  in 
another  problem,  cap.  ^quamvis  pactum'  in  princip.  no.  20  seqq.  de 
pactis  in.  6.  And  so  in  precisely  the  same  way  a  spouse  with  creditors 
will  be  able  to  renounce  the  aforesaid  goods  nor  will  they  be  able  to 
complain,  on  the  ground  that  the  renunciation  was  fraudulent. 

2.  Seeing  that  he  who  renounces  loses  nothing  of  his  private 
property  in  entire  possession,  nor  does  another  gain  anything  by  the 
renunciation,  the  purpose  of  the  renunciation  being  that  the  renouncer 
should  not  acquire;  as  Pliilipp.  Dec.  Consil.  260,  §  1  seqq.  replied,  in  a 
case  of  a  profit  by  dowry  given  by  municipal  law  to  the  husband,  viz. 
that  he  can  refuse  it,  and  that  the  refusal  and  renunciation  are  valid 
to  the  hurt  of  the  creditors,  as  the  same  Decius  maintains,  1.  1.  §  18, 
Cod.  5.9.,  and  Phan.  'de  lucre  dotis'  gloss  8  §  20.  And  on  these  prin- 
ciples this  view  is  maintained  in  terms  by  Covarr.  In  Quarto  2  part. 
cap.  7  ^  1  no.  12,  followed  in  the  case  of  a  widow  who  renounces  by 
doct.  Burgos  de  Paz.  quaest.  civ.  9  ^  12  ad  fin.,  who  says  that  it  is  not 
open  to  her  creditors  to  set  aside  this  kind  of  renunciation  of  profits. 

3.  Yet  against  this  view  it  is  strongly  urged  that  debts  contracted 
during  marriage  must  be  paid  from  goods  acquired  during  that  mar- 
riage, cf.  our  law  in  the  reverse  sense,  where  it  maintains  that  a  woman 
renouncing  the  aforesaid  gains  is  not  bound  to  pay  debts.     If  then 
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she  does  not  renounce,  she  is  bound  to  pay  debts  contracted  durini^ 
marriage;  and  that  the  said  debts  must  be  paid  from  the  said  profits 
made  durinj^:  marriapre,  is  clear  from  lex  Styli  205,  lex  14  tit.  20  lit).  3 
Fori,  and  thus  does  practice  allow.  Since  then  the  said  debts  must 
be  paid  from  the  said  goods,  it  seems  that  renunciation,  our  present 
theme,  can  in  no  way  be  valid  a^'ainst  creditors,  at  least  in  respect 
of  goods  already  acquired  at  the  time  of  renunciation,  seeing  that  the 
other  spouse  to  whom  the  goods  are  conveyed,  is  bound  to  satisfy  all 
debts.  Therefore  the  former  view  applies  only  in  respect  of  goods 
to  be  acquired,  not  of  those  already  acquired,  wherein  the  aforesaid 
renunciation  will  certainly  not  be  valid  to  the  hurt  of  creditors,  as 
Matiens.  thinks,  the  said  gloss  1,  no.  6. 

4.  Whence  it  is  inferred  that  a  daughter  without  descendants 
may  not  renounce  goods  acquired  between  her  and  her  husband  dur- 
ing marriage,  or  otherwise  fraudulently  give  them  aivay,  or  sell  them, 
to  the  hurt  of  her  father  who  has  acquired  a  right.  Yet  she  validly 
may  in  the  absence  of  fraud  renounce  at  the  outset  all  future  gains, 
as  is  decided  in  these  terms  by  Palat.  Rub.  in  repet.  ruhr.  de  donat. 
inter  §  63  no.  6,  explicitly  followed  by  Pelaez  de  majorat.  4  p.  princip. 
q.  23  no.  60,  where  he  says  that  a  married  woman  may  renounce  goods 
acquired  during  marriage  in  favour  of  her  husband  and  to  the  hurt 
of  her  parents,  or  sons,  to  whom  the  statutory  portion  is  owed,  unless 
the  goods  have  been  already  acquired  and  incorporated  in  the  partner- 
ship of  marriage,  and  unless  the  renunciation  be  made  in  fraud  of  the 
statutory  portion  due  to  parents.  In  §  61  too,  he  holds  the  same  of  the 
husband,  viz.  that  he  may  not  to  the  hurt  of  the  treasury  to  which  the 
goods  afterwards  devolve,  renounce  goods  acquired  by  profit  during 
marriage,  which  are  already  conveyed  and  Incorporated  into  his 
patrimony,  and  that  it  is  different  when  the  man  renounces  such 
goods  in  favour  of  his  wife,  before  they  are  so  acquired  and  incor- 
porated. They  collect  also  the  passages  which  I  have  at  length  adduced 
elsewhere,  diet.  cap.  ' quamvis  paetum'  in  princip.  no.  19  et  pliir.  seqq. 
esp.  No.  24  and  §  ^fui'  'de  haered.  qual.  et  dif.'  no.  95.  Ayora  too 
upholds  this  at  length  in  terms,  'de  partit.'  in  4  specie  partit.  end  of 
hook,  p.  191 — the  words — 'Quanto  a  la  primeva — and  fol.  193,  the 
words — 'Nee.  his  ohstat.'  And  so  undoubtedly  w^e  must  hold,  in  spite 
of  most  recent  efforts,  to  show  that  in  either  case  the  said  renunciation 
is  not  valid,  on  the  part  of  Molin.  Tlieol.  2  torn,  'de  just,  et  jure'  2 
part,  disput.  435  col.  1197,  because  his  principles  are  not  sound. 
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2^8  Community  Property  Laws 

QUAESTIO  CXXVm. 

Summary. 

1.  Is  a  woman  bound  to  pay  her  share  of  a  surety  debt  incurred  by  the  hus- 
band during  marriage,  if  she  desires  a  share  of  the  profits?  Throughout  it 
is  decided  that  she  is  not  so  bound. 

2.  All  losses  and  profits  accruing  during  marriage  should  be  common  between 
wife  and   husband. 

3.  The  wife  is  not  bound  by  her  husband's  contract  of  suretyship. 

4.  Whilst  the  statute  holds  good  that  by  the  contracts  of  one  partner  the  rest 
are  bound,  yet  this  does  not  apply  to  a  contract  of  suretyship. 

5.  The  husband  can  provide  a  dowry  for  the  daughter  of  a  former  marriage 
from  goods  acquired  during  a  second  marriage.  But  if  he  does  so,  his  wife 
must  receive  a  like  amount  from  the  said  goods,  in  default  of  which,  she 
must   be  compensated   from   the   husband's  separate    property. 

1.  I  have  further  to  ask  whether  a  woman  is  bound  to  pay  her 
share  of  a  debt  incurred  on  a  guarantee  made  by  the  husband  during 
marriage,  if  she  desires  a  share  of  the  profits.  And  it  seems  that  she 
is  so  bound  because  the  debt  was  incurred  during  marriage,  and  the 
wife  is  bound  by  debts  contracted  during  marriage,  if  she  has  not 
renounced  profits,  vide  this  law  9.  Therefore  she  will  be  bound  to  pay 
a  half  share  of  the  debt  of  suretyship  contracted  by  the  husband. 

2.  Secondly  because  during  marriage  the  husband  is  the  legitimate 
administrator  of  all  profits  acquired  during  marriage,  and  can  alienate 
without  fraud  and  give  security,  cf.  1.  5.  supra  eodem.  ^Si  fidejussio 
fit',  we  must  rightly  conclude  that  the  payment  in  respect  of  the  said 
surety  debt  was  made  from  goods  acquired  in  common  by  husband 
and  wife  during  marriage,  since  he  can  alienate  honestly.  Xow  when 
a  man  goes  surety  for  another,  he  does  not  do  it  to  defraud,  but 
rather  to  rescue  his  neighbour ;  indeed  it  is  an  act  of  piety  and  charity 
to  go  surety  for  another,  as  is  gathered  from  what  I  have  recorded  in 
'De  Jurament.  Confirm.'  1  pari.  cap.  72.  no.  5. 

3.  Thirdly,  because  all  losses  and  profits  accruing  during  mar- 
riage should  be  common  to  the  man  and  wife,  for  proof  see  Dig. 
17.2.52.4.,  and  17.2.27,  and  lex  3.  supra  eod.  tit.  6.  The  words  'Ca 
asei  como  la  costa  es  comunal  de  amhos,  lo  que  assi  ganaren,  sea  com- 
munal de  amhos.'  And  so  loss  arising  from  this  honestly  contracted 
suretyship  should  be  common.  Xor  is  it  a  difficulty  that  as  no  profit 
could  be  made  by  the  partnership  from  such  a  suretyship,  so  the  loss 
arising  therefrom  should  not  be  paid  from  the  goods  acquired  in  com- 
mon during  marriage.  For  I  answer  that  profit  can  be  made  from  a 
suretyship,  in  that  the  man  for  whom  the  husband  goes  surety  will 
restore  to  him  the  same  amount  at  need,  and  the  husband  has  the 
immediate  profit  of  his  subsequent  gratitude,  so  that  he  will  be  bound 
to  render  him  service  by  a  kind  of  natural  obligation,  which  men  call 
'ad  antidoram'  (repa^mient  in  kind),  cf.  Dig.  5.3.25.11  cum  simil ;  thus 
the  person  guaranteed  will  be  able  to  help  both  man  and  wife  during 
marriage,  by  going  surety  for  them  in  some  matter  of  much  advantage 
to  the  partnership. 
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Fourthly,  because  any  otlier  view  would  be  some  restriction  of 
the  husband's  power,  since  on  the  same  principle  as  we  decided  above, 
quaest.  120  no.  4.  he  can  give  moderately  to  his  kin  and  to  other 
agents. 

The  other  view  however  is  supported  by  the  argument  that  just 
as  the  wife  is  not  bound  by  debts  contracted  before  marriage,  cf.  lex 
14.  versic.  'Et  si  antes'  tit.  20  lib.  3  Fori,  so  also  she  is  not  bound  to 
pay  from  property  acquired  during  marriage  a  share  .of  a  suret}'  debt 
contracted  by  the  husband,  since  not  profit  which  can  be  shared  between 
man  and  wife  can  be  made  from  a  suretyship  debt.  It  is  usually  loss 
instead,  as  experience  shows.  For  we  see  that  even  quite  rich  men 
involved  in  several  surety  debts  would  in  a  short  while  get  into  debt 
and  be  ruined.  And  so  to  go  surety  may  be  interpreted  'to  lose'.  For 
he  who  goes  surety  is  said  to  use  his  substance  badly  ace.  to  Alex.  § 
14,  Jas.  158,  Rip.  38,  in  repet.  Dig.  24.5.24.  For  the  contract  of  surety- 
ship is  ruinous  and  disadvantageous  to  the  surety,  ace.  to  Pal.  Rub. 
in  repet.  cap.  *per  vestras'  §  18,  no.  1  Cod.  5.16.  Hence  it  is  that  a 
minor  who  goes  surety  and  intercedes  for  another  is  said  to  be  by 
that  verv  act  damaged,  and  can  get  recission  of  contract  without  any 
proof  of  damage,  cf.  Dig.  4.4.7.3.  and  46.1.48,  and  Cod.  2.22.1.  This 
view  is  held  by  Anton.  Gom.  Tom  2  cap.  13  de  fidejuss.  no.  19;  and  in 
terms  suited  to  our  question  it  has  been  most  recently  recorded  by 
Anton.  Gom.  decis.  162  ^Lusitaniae'  throughout,  esp.  no.  5.,  tho'  he 
does  not  directly  examine  our  question. 

Secondly,  the  best  support  for  this  side  is  I.  7  tit.  3  supra  Jwc 
lib.  5,  which  reads  as  follows — Mandamos  que  por  financa  el  marido 
hiziere  en  qualiquiera  manera,  o  por  qnalquiera  razon,  no  sea  ohligada 
su  muger  ni  sus  hienes.  The  same  is  settled  by  I.  5  tit.  18  lih.  3  Fori. 
But  goods  acquired  during  marriage  are  at  once  made  her  own,  thous'h 
revocahly,  as  we  above  decided,  d.  q.  8,  therefore  the  woman  will  not 
be  bound  to  pay  part  of  a  debt  of  surety  contracted  by  her  husband 
on  account  of  the  said  goods.  And  it  is  clear  that  the  aforesaid  royal 
law  can  and  should  be  understood  of  profits  of  the  woman  during  mar- 
riage, rather  than  of  other  personal  property.  Otherwise  the  said  law 
would  be  no  use  in  a  doubtful  case,  against  Dig.  37.10.9.  For  we  have 
an  explicit  title,  ordaining  generally.  'The  wife  should  not  for  the 
husband  .  .  .'  and  conversely  'The  husband  should  not  for  the 
wife'.  Hence  our  law  should  be  held  to  speak  of  profits  during  mar- 
riage. And  so.  although,  just  as  by  royal  law  gains  during  marriaire 
by  either  spouse  are  on  its  dissolution  shared  between  them,  so  too 
debts  contracted  by  either  of  th^m  are  divided,  cf.  this  law  9  and  said 
laiv  19  Fori  tit.  ^De  las  ganancias\  yet  this  is  limited  by  the  said  law 
7.  'unless  the  husband  has  gone  surety  for  another',  and  the  wife  will 
not  be  bound  to  pay  this  debt,  nor  a  part  of  it,  from  the  goods  acquired 
during  marriage;  as  Montal.  thought,  diet.  I.  5,  tit.  18  lib.  3.  Fori,  gloss 
1  in  princip.y  thus  interpreting  the  said  law  which  resembles  the  said 
law  7  where  it  says  that  the  reason  for  it  is  that  in  such  an  obligation 
on  the  man's  part,  or  perchance  a  suretyship,  there  seems  to  be  no 
sharing  of  profit  between  man  and  wife,  just  as  we  say  of  a  debt 
contracted  by  the  man  before  marriage,  by  which  the  woman  is  bound, 
cf.  diet.  I.  19  Fori.  Matiene.  interprets  said  law  7  in  the  same  way, 
namely  that  it  speaks  in  terms  of  our  question,  where  he  decides  it  in 
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this  second  sense,  ihid.  gloss  1,  nos.  1  and  2,  thouofh  he  eventually  leaves 
it  for  further  consideration.  He  holds  the  same  view,  I.  3.  gloss  7 
no.  3  supra  hoc  eod.  tit.,  where  he  does  not  leave  it  for  consideration, 
thougrh  he  quotes  himself  in  the  former  passage.  From  the  above,  this 
view  seems  truer  and  ought  to  be  held. 

4.  See  also  the  records  of  Menchac.  Controv.  usufruct,  c.  11  no. 
23  where  he  holds  that  whilst  there  is  a  statute  'that  the  contracts 
of  one  partner  bind  the  rest',  yet  that  statute  does  not  extend  to  con- 
tracts of  suretyship.  Ayora  holds  the  same  view  in  terms,  de  partit.  1 
part,  cap  8  no.  12  where  in  no.  13  he  limits  it  in  the  case  of  a  reciprocal 
guarantee  on  a  contract  of  hiring. 

The  first  principle  of  the  other  side  is  no  obstacle,  because  it 
should  be  understood  of  debts  and  burdens  contracted  with  regard  to 
the  marriage,  and  the  partnership  of  man  and  wife.  It  is  not  so  with 
other  debts  from  which  no  profit  can  accrue  to  the  partnership. 

Xor  is  the  second,  viz.  that  the  husband  is  the  lawful  administra- 
tor of  these  goods  and  can  alienate  them  without  fraud  and  give  secur- 
ity, cf.  I.  5  supra  eod.  tit.,  because  that  applies  of  respective  contracts 
from  which  advantage  can  result  to  the  partnership,  though  loss  may 
also  afterwards  ensue  from  the  same  cause.  It  is  not  so  with  other 
acts,  from  which  no  advantage  can  accrue  to  the  partnership,  e.g.  gift 
and  suretyship,  from  which  big  losses  usually  follow.  Hence,  even  if 
the  man  is  lawful  administrator,  he  cannot  make  a  gift  or  go  surety 
without  special  leave,  cf.  Dig.  2.14.28.2.  and  the  doctors  thereon.  For 
to  go  surety  means  to  lose,  as  we  said  before.  In  the  same  way  I  answer 
their  third  argument  with  the  addition  that  if,  as  I  was  considering 
above,  some  profit  or  advantage  sometimes  follows  from  the  surety- 
ship, that  arises  accidentally  and  rather  through  the  generosity  of  the 
principal  debtor  for  whom  the  husband  went  surety,  than  in  the  nature 
of  things  and  from  absolute  necessity,  and  is  a  thing  of  which  we  need 
take  no  account.  The  fourth  principle  is  no  obstacle,  for  that  applies 
in  the  case  of  a  gift  moderate  in  size  and  made  for  good  reason,  whereas 
the  loss  from  a  contract  of  suretyship  is  great,  if  the  debt  is  to  be 
paid.  Yet  this  view  should  be  limited  as  Ayora  says,  uM  supra  no. 
13,  namely  when  the  husband  with  another  man  make  a  joint  contract 
to  title  some  rents  and  one  goes  surety  for  the  other,  the  man  being  at 
the  time  a  suitable  partner,  but  the  husband  afterwards  has  to  pay 
for  him  and  is  unable  to  recover  his  share.  For  then  since  the  contract 
was  made  for  the  advantage  of  the  partnership,  the  wife  will  be  bound 
to  take  her  share  of  the  loss.  Cf.  Dig.  17.2.52.3.,  for  proof,  chiefly 
because  the  suretyship  was  reciprocal.  And  our  view  given  above  is 
entirely  approved  by  Mol.  Theol.  2  torn,  de  justit.  et  jure  disputat. 
436,  col.  1199,  seqq.  at  the  words  'Quid  de  jure  Lusitan'. 

Hence  it  is  now  concluded  that  the  husband  may  not  provide  a 
dowry  for  his  daughter  by  a  former  marriage  from  goods  acquired 
during  his  second  marriage.  If  he  did  so,  his  wdfe  would  receive  an 
equivalent  amount  from  the  profits,  as  Palat.  Rub.  holds  in  terms, 
in  repet.  Rubric,  de  donat.  §  66  no.  18.  and  before  that  §  62  no.  32. 
Followed  by  Quemada,  quaest.  6.  Fiscal,  in  fine,  and  by  Baeca  'de  non 
melioran.  rat.  dot.  fil.  cap.  11  no.  120  seqq.  and  foreg.,  quoted  and 
followed  by  Doct.  Burgos  de  Paz.  quaest.  civ.  8  no.  19  seqq.,  by  Ayora 
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also,  uhi  supra  3  part,  quaest.  13  no.  38,  and  a«:ain,  4  part.  fol.  174 
col.  1,  in  versic.  'de  los  qiiales' ;  where  he  decides  in  the  same  way  as  to 
other  debts  contracted  before  this  marriage  and  paid  during  it.  For 
from  the  aforesaid  dowry  and  its  payment,  no  advantage  or  profit 
follows,  to  be  shared  with  this  wife.  Further,  the  burden  of  giving 
dowry  belongs  to  the  father  and  so  to  the  husband,  and  not  to  a 
stranger  in  respect  of  the  said  daughter;  cf.  Cod.  5.11.  lex  fin.  cum 
simil.,  which  is  so  far  applicable  that,  if  there  are  no  other  profits 
in  such  a  case  from  which  the  wife  can  receive  an  equivalent  amount, 
the  husband  will  be  bound  to  give  to  his  second  wife  half  of  the  prom- 
ised dowry  or  of  the  debt  paid  from  his  other  private  property  ace. 
to  Palat.  Rub.  uhi  supra  no.  18  versic.  'Ex  istis  infertur\  followed 
by  Burgos  de  Paz  ubi  supra,  and  by  Molin.  ubi  supra  disput.  437,  col. 
1202.  The  same  will  happen  in  case  of  other  largesse  or  payment  of 
debts  contracted  by  the  said  husband  before  the  second  marriage,  ace. 
to  Palat.  Rub.  diet.  §  32  in  fine,  a  view  which  the  foregoing  shows  to 
be  the  truest. 
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QUAESTIO  CXXIX. 
Summary. 

1.  Payments  made  to  support  a  child  of  a  former  marriage,  or  a  mother  or 
father  of  one  of  the  spouses,  should  be  debited  to  that  spouse  whose  is  the 
child  or  parent. 

2.  Costs  in  recovering  the  goods  of  a  child  of  a  former  marriage,  or  for  any 
other  reason  personal  to  one  spouse,  should  be  debited  to  that  spouse. 

1.  A  further  question — What  if  one  spouse  has  a  child  of  a  former 
marriage,  or  a  needy  mother  or  father,  and  provides  support  from  the 
common  profits  during  marriage?  Should  the  costs  of  this  be  common 
to  either  spouse,  or  is  it  only  to  be  subtracted  from  the  share  of  the  one 
who  supports  the  aforesaid  son  or  parent  from  the  common  goods. 
Herein  Matiens.  I.  3.  supra  hoc  tit.  gloss  7  no.  10,  speaking  of  a  wife 
who  has  no  private  goods  or  dowry,  but  married  to  a  man  possessing 
large  tax  farm  or  governorship  of  the  Indies,  whose  fruits  are  by  royal 
law  common,  cf.  I.  5  supra  eodem,  most  clearly  thinks  that  if  such  a 
wife  has  a  mother  whom  she  is  legally  bound  to  support,  the  mother 
should  be  supported  out  of  the  said  common  fund,  because  this  is  a 
necessary  burden  imposed  by  law,  cf.  Inst.  25.3.5.,  and  Dig.  25.3.5.8.  and 
I.  2  in  fine  tit.  19  part.  4  cum  similihus,  and  because  it  concerns  the 
present  time  during  marriage.  And  so  if  voluntary  debts  of  either 
spouse  are  paid  from  goods  acquired  during  marriage  as  being  common, 
cf.  this  law  9,  how  much  the  more  are  necessary  debts  imposed  by  law. 

About  this  view  I  have  always  had  unjust  suspicions.  It  is  opposed 
by  the  arguments  lately  advanced  in  the  foregoing  question,  where  we 
decided  that  only  those  debts  contracted  during  marriage  were  common 
and  therefore  payable  from  goods  multiplied  and  acquired  during  the 
same  marriage,  which  concern  the  actual  marriage  of  man  and  wife 
and  their  partnership,  and  which  accrue  and  were  contracted  on  its 
account  by  both  or  one  of  them.  But  it  is  not  so  with  those  which 
arise  before  marriage,  and  which  concern  one  of  them  alone.  Yet  this 
burden  of  supporting  the  child  of  a  former  marriage,  or  a  father  or 
mother,  is  of  the  latter  kind,  and  therefore  the  payment  for  that  support 
should  be  made  by  that  one  alone  whom  it  concerns,  and  not  by  the 
other  to  whom  no  gain  can  accrue  from  the  aforesaid  support.  The 
sense  of  our  glossator  given  above  is  no  obstacle,  viz.  that  the  wife  in 
the  case  he  gives  has  no  other  goods  save  the  common  fruits  of  the  tax 
farm  or  governorship  of  her  husband,  and  that  she  is  the  owner  of  a 
half  of  them,  if  indeed  therefrom  he  decides  in  this  case  that  the  mother 
is  bound  to  support  her  mother  out  of  the  aforesaid  half  of  these 
common  fruits ;  yet  this  argument  does  not  compel  that  they  should  be 
paid  out  of  the  common  goods  of  both,  just  like  other  voluntary  debts 
contracted  during  marriage,  as  Matiens.  decides.  Moreover,  though 
this  debt  of  supporting  a  father  and  children  be  necessary  and  imposed 
by  law,  yet  it  originates  from  a  time  antecedent  to  the  marriage,  and 
hence  should  not  be  paid  out  of  the  common  goods  of  this  marriage, 
as  we  said  above  in  the  foregoing  question.  Finally,  that  we  may  not 
lack  authority,  I  find  that  the  opposite  is  held  in  terms  of  our  question 
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by  Burgos  de  Paz  with  several  references,  quaest.  civ.  8.  no.  18,  speak- 
ing of  a  husband  wlio  supports  the  cliild  of  a  former  marriage  out  of 
profits  made  during  tlie  second  marriage.  He  thinks  that  in  this  case 
the  second  wife  or  her  heirs  can  demand  back  a  half  part  of  the  cost  of 
such  support.  This  burden  of  support  is  not  reckoned  part  of  the 
particular  partnership  of  profit  and  gain  which  exists  between  man 
and  wife,  but  only  in  a  general  partnership. 

2.  And  I  think  this  view  the  truest  and  the  one  to  be  taken.  And 
I  think  that  the  same  holds  good  if  the  husband  spends  anything  else, 
or  the  wife,  to  recover  the  goods  of  a  child  of  a  former  marriage,  or 
for  another  personal  reason,  for  the  same  reasons  as  those  on  which 
it  is  held  that  on  the  dissolution  of  marriage  the  debts  of  one  of  the 
spouses  contracted  before  marriage  should  not  be  subtracted  from  the 
common  heap  of  goods,  but  from  the  share  of  the  spouse  who  contracted 
them,  vide.  Dig.  17.2.27.  and  /.  14  tit.  20  lib.  3  Fori,  as  Ayora  main- 
tains in  terms,  ^de  partit.'  1  part.  cap.  7.  no.  1. 
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QUAESTIO  CXXX. 

Summary. 
The  same  law  60  Tauri. 

1.  The  wife  or  heir  is  bound,  if  she  desires  a  share  of  the  profits  acquired 
during  marriage,  to  adopt  a  contract  of  hiring  entered  into  not  only  for 
past  time  but  also  for  future  time  and   not  yet  completed. 

2.  The  wife,  her  heir,  or  the  heir  of  the  deceased  partner,  is  bound  to  continue 
business  begun  by  his  defunct  partner,  but  is  certainly  not  bound  to  com- 
mence anything   new. 

3.  The  heir  of  a  deceased  partner  should  use  and  enjoy  the  profit  accruing 
from  a  partnership  in  a  salt-mine  bought  in  the  common  name  of  the  part- 
nership for  a  period  of  four  years,  from  the  sale  of  salt  during  that  period, 
even  though  the  aforesaid   profit  accrue  after  the  death   of  the  said   partner. 

My  last  question  concerning  the  said  law  9.  The  husband  has 
leased  taxes  or  an  estate  for  some  years  for  a  fixed  rent  to  be  paid 
yearly.  He  died  in  the  meantime,  or  at  some  other  time  before  the 
lease  has  expired.  Moreover  there  are  profits  made  during  marriage. 
Now  the  wife  or  her  heir  accepts  the  said  profits,  but  wants  to  abstain 
from  the  said  lease  for  the  remaining  years  to  come,  because  it  is  not 
in  her  interest  to  abide  by  it,  having  been,  for  example,  contracted  at 
an  exorbitant  price.  The  question  is  whether  she  can  do  so.  or  not? 
We  were  in  practice  asked  our  view  of  this  problem  quite  recently  and 
many  advocates  and  law^^^ers  answered,  that  it  is  permissible,  because 
by  the  death  of  one  spouse,  their  partnership  was  dissolved,  and  hence 
the  other  spouse,  or  her  heir,  is  not  bound,  now  that  the  marriage  has 
been  dissolved,  to  accept  the  said  contract  for  the  remaining  years,  but 
that  she  can  reject  it  as  a  thing  quite  distinct  and  separate  from  the 
former  years  of  the  contract  which  elapsed  during  the  marriage, 
because  a  fixed  rent  was  agreed  upon  payable  year  by  year,  wherefore 
there  seem  to  be  mam^  obligations,  cf.  Dig.  45.1.29.  But  I  none  the  less 
gave  the  opposite  answer  which  I  still  hold,  namely  that  the  Avoman  or 
her  heir  certainly  cannot  do  so,  but  that  she  is  bound  either  to  adopt 
the  contract  for  its  remaining  years  not  yet  elapsed,  if  she  wishes  to 
have  her  share  of  the  profits  acquired  during  marriage,  or,  if  she  wishes 
to  renounce  the  contract  for  the  said  years,  she  cannot  take  any  profits 
of  that  marriage. 

1.  Firstly,  because  the  obligation  to  pay  the  said  price,  even  for 
years  to  come,  descends  from  that  marriage  and  partnership,  and  on 
its  account;  and  so,  though  the  payment  of  it  on  dissolution  of  the 
marriage  should  be  made  out  of  the  common  goods  of  that  marriage, 
that  payment  must  be  made,  as  we  have  more  than  once  decided  and 
maintained  in  the  foregoing  questions,  and  losses  and  profits  during 
marriage  should  be  common  between  man  and  wife,  as  we  also  said 
above. 

2.  Secondly,  because  the  wife  or  heir  of  a  deceased  partner  is 
bound  to  continue  the  business  of  the  partnership  begun  by  the 
deceased  partner,  though  she  is  certainly  not  bound  to  commence  new 
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ones,  cf.  Dig.  17.2.40.,  17.2.16.,  3.5.20.2.,  the  words  'as  happens  when 
one  of  the  partners  dies*;  for  in  any  business  carried  on  to  complete 
the  former  business,  what  matters  is  not  at  what  time  it  will  be  accom- 
plished, but  at  what  time  it  was  begrun.  And  that  text  is  certainly 
applicable  in  this  case,  as  is  held  by  Petrus  de  Uhald.  Carol.  Rni.  and 
Corn.,  and  by  Matiens.  who  quotes  them  I.  2  gloss  1  no.  20  mfra  hoc  tit. 

3.  Where  he  imagines  a  case  from  Corn,  consil.  122,  nos.  8  -\-  9, 
lib.  1.,  when  a  salt-mine  was  bought  in  the  common  name  of  the  part- 
nership for  the  space  of  four  years,  and  then  when  one  of  the 
partners  died  before  the  end  of  that  period,  the  heirs  of  the  deceased 
wanted  to  use  the  common  purchase  and  the  profit  accruing  to  the 
partnership  from  the  sale  of  salt,  effected  or  to  be  effected  after  the 
partner's  death,  which  the  surviving  partners  refused  to  permit. 
Corneus  there  answered,  rightly  according  to  Matiene.,  that  the  profit 
should  in  this  case  be  shared  with  the  heirs,  because  the  deceased's 
heir  is  directly  bound  by  what  the  deceased  had  commenced,  ef.  the 
said  Dig.  17.2.40  cum  simil.,  and  because  if  from  the  purchase  or  lease 
of  this  salt-mine  any  loss  had  resulted  to  the  partnership,  the  heir 
would  be  bound  to  pay  a  proportion  of  that  loss.  And  so  no  wonder 
that  they  should  share  the  profit.  Thus  in  this  case  there  is  a  restric- 
tion to  the  rule  ordaining  that  by  the  aforesaid  laws  partnership  is 
ended  by  death.  This  view  is  most  recently  followed  by  Pterus  Sardus 
consil.  20,  nos.  17  and  18,  lib.  1.  We  must  then  say  the  same  in  this 
case,  since  it  is  similar,  and  since  man  and  wife  have  contracted  a 
partnership  at  least  of  profit  and  gain,  as  was  said  above.  Nay,  in 
terms  of  our  question  this  is  most  recently  held  by  Matiene.  uhi  supra 
no.  21,  namely,  that  when  the  husband  was  lessee  of  taxes  or  of  other 
rents  and  the  period  of  the  lease  had  not  expired  at  the  time  of  the 
husband's  death,  in  that  case  he  believes  that  the  profits  and  losses 
from  this  kind  of  lease,  accruing  after  the  death  of  the  husband, 
should  be  shared  with  the  wife.  Nor  is  the  opposite  principle,  above 
given,  an  obstacle,  viz.  that  the  affair  is  separate  in  each  several  year, 
for  my  answer  is  that  although  there  may  be  in  the  contract  several 
yearly  promises,  yet  the  obligation  is  one  and  uniform  for  all  years,  as 
Anton.  Gom.  maintains  at  length,  'de  qualit.  contract'.  2  torn.  cap.  11 
no.  45.  Since  then  this  obligation  was  contracted  during  marriage 
and  on  its  account,  it  follows  that  it  must  be  paid  from  common  funds 
for  all  years  of  the  lease,  even  those  to  come,  as  the  foregoing  proves. 
Our  view  is  most  recently  quoted  and  followed  by  Mol.  Theol.  2  torn, 
'de  justit.  et  jure',  disput.  436,  col.  1198  scqq. 


References  herein  to  the  Corpus  Juris  are  according  to  the  modern 
mode  of  citation. 
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